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m THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8345. 


LOUIS A. GEBHARD and RAYMOND B. MEYER, 

Appellants, 

v. 

GENERAL MOTORS SALES CORPORATION and 
CAPITOL CADILLAC COMPANY, 
Appellees . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 

Jurisdictional Statement. 

Suit is brought by Louis A. Gebhard and Raymond B. 
Meyer, of Washington, D. C., as plaintiffs, inventors, paten¬ 
tees and owners of Letters Patent 1,903,811, granted April 
18,1933, for Antenna System, for infringement, and an ac¬ 
counting for profits and damages and an assessment of 
costs, against General Motors Sales Corporation and Capi¬ 
tol Cadillac Company, both Delaware corporations, having 
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regular and established places of business in Washington, 
D. C., pursuant to the Act of March 3,1911, ch. 231, 36 Stat. 
L. 1091. (U. S. C., title 28, sec. 41) (Cochrane v. Denner, 94 
U. S. 780; 11 0. G. 687). The pertinent sections of the 
statutes involving jurisdiction are set forth in the Ap¬ 
pendix, page 105. 


Statement of the Case. 

Louis A. Gebhard and Raymond B. Meyer invented and 
developed the adjustable telescopic antenna system set forth 
in Letters Patent 1,903,811, granted April 18, 1933, at the 
Naval Research Laboratory, Washington, D. C. (Appel¬ 
lants’ App. 24). The adjustable antenna system was actual¬ 
ly used for both transmission and reception (Appellants’ 
App. 24, 26). 

After the grant of Appellants’ patent, Appellees herein 
sold within the jurisdiction of this court, Oldsmobile auto¬ 
mobiles on which the adjustable telescopic radio antenna 
of this type, represented by PI. Ex. 1 and shown in PI. Ex. 3, 
17 (CCW-1), 19 and 24 (Appellants’ App. 58) was in¬ 
stalled. Appellees also sold radio antennas as represented 
by the foregoing exhibits as accessories. 

Appellants duly notified Appellees of infringement of 
claims 1 and 2 (Appellants’ App. 8) of said Letters patent 
and offered to license Appellees to legally use the invention 
but the offer was declined. A complaint for infringement 
of patent and an accounting for profits and damages and an 
assessment of costs against Appellees was filed (Appellants’ 
App. 1-2). Appellees duly filed an answer denying in¬ 
fringement and attacking the validity of the patent in suit 
(Appellants’ App. 3-6). Shortly before the trial, Appellees 
added an additional prior art citation. 
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At the trial both of the patentees testified (Appellants’ 
App. 23-26) supported by the testimony of Dr. John M. 
Miller, Associate Superintendent of the Radio Division of 
the U. S. Naval Research Laboratory (Appellants’ App. 
14-23). Dr. Miller established that a radio antenna whether 
functioning as a transmitter or a receiver is interchangeable 
and the performance of the antenna remains the same 
whether it is used for transmission or reception (Appel¬ 
lants’ App. 16). Dr. Miller showed that every receiving 
antenna includes a radiating element (Appellants’ App. 
16) and pointed out that the process of radio reception must 
be accompanied by radiation from the receiving antenna 
and that reception is impossible with an antenna which is 
not a radiating element and that the better the radiating 
properties of the antenna element are, the better will be 
the receiving ability of the antenna element (Appellants’ 
App. 21-23). 

The testimony of Edwin C. Caulk, a practical user of the 
device in suit was presented (Appellants’ App. 12-14), who 
showed that all of the advantages claimed for Appellants’ 
invention were actually used by Appellees. The testimony 
was further corroborated by Albert A. Hileman, a salesman 
of Oldsmobile automobiles (Appellants’ App. 25-26) who 
testified as to the practical advantages of Appellees’ de¬ 
vice. 

Appellees produced one witness, Leo A. Kelley, whose 
testimony was highly critical and who admitted on cross 
examination (Appellants’ App. 27-37) that he had never 
tried observing the operation of Appellees’ device when 
sitting in the driver’s seat of an automobile (Appellants’ 
App. 28). 

The Trial Court did not render a decision of substance in 
the case but simply filed a memorandum for the Clerk stat¬ 
ing “Judgment for Defendants. No Infringement”. Ap- 
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pellants were not informed as to the theory of the deci¬ 
sion of the District Court. Findings of fact and conclu¬ 
sions of law were submitted both by Appellants and Appel¬ 
lees together with forms of final judgments. On the fol¬ 
lowing day the District Court adopted the findings of fact 
and conclusions of law and the form of final judgment as 
presented by Appellees. Appellants filed notice of appeal 
together with statement of points, certain of which refer 
to Appellants form of the findings of fact and conclusions 
of law and form of final judgment as submitted to the 
District Court. A motion was brought by Appellants to in¬ 
clude in the appeal record the findings of fact and conclu¬ 
sions of law and the form of final judgment as submitted 
by Appellants and which were filed in the docket in the 
District Court but Appellants’ motion was denied. 

Statutes Involved. 

(See Appellants’ Appendix page 105). 

Statement of Points. 

Appellants assigned certain errors in the record and 
proceedings which are reproduced at pages 48-56 of the 
Appendix. 

The Statement of Points may be summarized as follows: 

A. Appellants’ claims 1 and 2 read upon Appellees’ 
device and are infringed by Appellees’ device. 

B. There are no limitations impressed upon the claims 
by the file wrapper proceedings which would allow Appel¬ 
lees to escape the charge of infringement. 

C. The preambles in claims 1 and 2 do not restrict Ap¬ 
pellants’ claims nor allow Appellees to avoid the charge 
of infringement. 
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D. The use of the term “radiating” in Appellants’ 
claims 1 and 2 does not thereby limit the claims to a “trans¬ 
mitter”, but merely defines the antenna structure of claims 
1 and 2 as a live radio frequency element as distinguished 
from the mere electrically dead, mechanical support, of the 
prior art. 

E. Finding of fact numbered 21 and 38 and conclusion 
of law numbered 4 presented to the court by Appellees are 
erroneous in that they are predicated upon a misconcept of 
the entire case. Prior patents cited during prosecution of 
claims 1 and 2 did not disclose receiving antennas bat mere 
electrically dead, mechanical supports for antenna wires 
regardless of whether such antenna wires were used for 
transmitting or receiving. When Appellants amended their 
claims they did not thereby limit their claims to a trans¬ 
mitting antenna but to an antenna in which the support 
constitutes a live radio frequency element whether it be 
used for receiving or transmitting. 

F. Appellants’ claims are infringed by Appellees’ de¬ 
vice used as a receiving antenna because the process of 
radio reception is always accompanied by radiation from 
the receiving antenna and the better the radiating proper¬ 
ties of the antenna element the better will be the receiving 
ability of the antenna. 

G. The reference patents urged as anticipations of Ap¬ 
pellants’ claims are of no more pertinency than the prior 
art over which Appellants’ claims were granted by the 
Patent Office and the judgment of the Patent Office is en¬ 
titled to great weight in holding Appellants’ patent valid. 


Summary of Argument. 

Appellants urge that claims 1 and 2 of the patent in suit 
are infringed by any antenna system whether it be used 
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for receiving or transmitting, where the antenna system 
comprises a multiplicity of tubular sections telescopically 
disposed one with respect to another with means extending 
axially through the sections for controlling both the projec¬ 
tion or the collapse of the sections with respect to each 
other for correspondingly controlling the effective capacity 
of the antenna system. The test of the infringement is 
whether the multiplicity of telescopic sections of Appellees ’ 
device is an electrically live element and whether or not 
means are provided extending axially through the sections 
for controlling either the projection or the collapse of the 
telescopic sections with respect to each other for utiliza¬ 
tion in a radio system. Appellees’ device meets each of 
these tests and therefore is an infringement. 

The Appellees’ device is structurally and electrically 
fully within the scope of the claims in suit. Appellees 
seek to escape the charge of infringement by asserting 
that applicants’ claims 1 and 2 are limited to a transmit¬ 
ting antenna because of the use of the word “radiating” 
in the claims and also because of alleged estoppel arising 
out of the file wrapper proceedings. 

Appellants assert that there is nothing in the file -wrap¬ 
per proceedings to preclude Appellants from rightfully 
reading the claims on Appellees’ device. It is believed 
that the error of the District Court may be due to misin¬ 
terpretation of the effect of the insertion of the -word 
“radiating” in claims 1 and 2 during prosecution of the 
application. The word “radiating” is in fact not one of 
limitation but actually one of clarification of Appellants’ 
invention. Findings of Fact Nos. 21 and 38 and Conclu¬ 
sion of Law No. 4 are erroneous in the statements that 
the prior patents cited against claims 1 and 2 during 
prosecution disclosed receiving antennas. The facts are 
that the prior patents cited during prosecution of claims 
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1 and 2 do not disclose receiving antennas but merely 
electrically dead, mechanical supports. Appellants did not 
distinguish by their amendment between transmitting and 
receiving antennas but between electrically dead, mechanical 
supports of the prior art and live radio frequency elements 
of the instant invention which is possessed in common 
with Appellees’ device. It is believed that this error arose 
due to lack of understanding by the Lower Court of the 
text of the cited German patent 211,162, translation of 
which appears at pages 102,103 and 104 in Appellants’ Ap¬ 
pendix. After a full analysis of the disclosures of the cita¬ 
tions, the erroneous character of Findings Nos. 21 and 38 
and Conclusion No. 4 should become clearly apparent. 

In allowing claims 1 and 2 which were then claims 5 and 
7 of the application, the Patent Office Examiner pointed 
out (Appellants’ App. 78): “Applicants’ invention, if 
any, appears to reside in the particular antenna structure 
<md not in the combination of a transmitter and a collapsi¬ 
ble antenna.” 

Accordingly, the claims in suit were allowed on the 
theory that the claims are directed to an antenna structure 
which refutes Appellees’ contention that the claims are 
limited to a transmitting antenna. 

Appellants further assert that a radio transmitter with 
its associated antenna arid a radio receiver with its as¬ 
sociated antenna are both included in a radio transmission 
system and are both parts of the same system and that 
Appellants’ claims 1 and 2 read equally well upon Appel¬ 
lees’ device regardless of whether such device is associated 
with a radio transmitter or a radio receiver. “Radio trans¬ 
mission system” is a comprehensive term including all 
parts of such a system, as follows: 

1. That in which the radio frequency energy is created. 

2. That in which the radio frequency energy is trans¬ 
ferred to the propagating medium—the transmitting 
antenna. 
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3. The propagating medium. 

4. That part in which the radio frequency energy is 
collected from the propagating medium—the receiv¬ 
ing antenna. 

5. That part of the system in which the radio frequency 
energy is utilized—the radio receiver. 

The process of radio reception must be accompanied by 
radiation from the receiving antenna and reception is im¬ 
possible with an antenna which is not a radiating element. 
The better the radiating properties of the antenna element 
are, the better will be the receiving ability of the antenna 
element. Appellees’ device constitutes an adjustable an¬ 
tenna element that operates upon the same electrical 
energy that is generated by the transmitting station, prop¬ 
agated through space and ultimately received at the receiv¬ 
ing station. Appellants are the first to contribute to the 
radio communication art a structure of radio antenna com¬ 
prising a multiplicity of telescopic sections having means 
extending through the sections for controlling the pro¬ 
jection or retraction of the telescopic sections where the 
telescopic sections are insulated from the ground and con¬ 
stitute a live radio frequency element having an adjustable 
electrical capacity. As far as the antenna structure itself 
is concerned, there is no difference relative to the radio fre¬ 
quency energy conserved therein, whether or not this 
energy emanates from the propagating medium into the 
antenna structure or from the antenna structure out into 
the propagating medium. The antenna structure is inter¬ 
changeable either as a transmitter or a receiver. Accord¬ 
ingly, Appellees in carrying out a receiving process in¬ 
fringe Appellants’ claims 1 and 2. 
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ARGUMENT. 

Appellees’ Infringing Device. 

Despite the fact that Appellees owned patents on auto¬ 
mobile radio antennas, one of which was granted June 11, 
1940 as No. 2,203,945 to William C. DeRoo and Bertram A. 
Schwartz, of Kokomo, Indiana, and Jules Agramonte, of 
Birmingham, Michigan, and another of which was granted 
August 20, 1940 as No. 2,212,253, to Karl Stief of Mainy, 
Germany (Appellants’ App. 9), Appellees adopted and 
used the projectible and collapsible radio antenna repre¬ 
sented by Exhibit 1 and sold the same installed on Olds- 
mobile automobiles and also as accessories. 

The structure of the device of PI. Ex. 1 is shown more 
clearly in PI. Ex. 19, in which the antenna element comprises 
a multiplicity of tubular sections 4, 5 and 6, telescopically 
disposed one with respect to another. There is a means 7 ex¬ 
tending axially through the said sections for controlling 
the projection or collapse of the said sections with respect 
to each other for correspondingly controlling the effective 
capacity of the antenna element. The tubular member 4 
is erected upon a support which comprises two spaced in¬ 
sulating bushings 3. These two bushings 3 support a short 
hollow tube 8 which extends within the lower end of the 
largest of the telescopic antenna members 4. The teles¬ 
copic antenna member 4 is insulated from the outer sleeve¬ 
like support 32 which is in turn supported on the vehicle by 
means of insulated bushings 10 and securing nuts 11 which 
engage the threaded exterior of the sleeve-like support 32. 
The lower end of the short hollow rod 8 is screw threaded 
and receives the clamping nuts 12 which secure the lead-in 
lug 30 to which the cable 31 is connected. Cable 31 is in¬ 
sulated from the supporting means for the antenna and 
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connects the antenna to the radio apparatus in the automo¬ 
bile. The means controlling the projection or collapse of 
the sections is insulated from the supporting means through 
insulated bushings 15 and by the means 16 which may be 
revolved to project or collapse the telescopic tubular sec¬ 
tions of the antenna by turning the rotatable control shaft 
14 (Appellants’ App. 10). 

The Invention. 

Appellants’ invention as set forth in the patent in suit 
is entitled “Antenna System” and it is explained in the 
specification (Appellants’ App. page #64): 

“Our invention relates broadly to high frequency 
radio communication systems and more particularly 
to the construction of an antenna system for high fre¬ 
quency communication.” 

The patentees then describe in their specification a form 
of mechanism for carrying out their invention; that is, the 
antenna is constituted by telescopic tubular members 4 and 
5 mounted on the support 3 with means extending axially 
through the tubular members, such as shaft 7, and screw 
threaded bearing 6 arranged for operation through a gear 
means shown, for example, at 14, 21, 22, 15, 11, 1, and 2, 
for controlling the projection or collapse of the sections 
with respect to each other for correspondingly controlling 
the effective capacity of the antenna element. The patent 
describes the connection of the radio apparatus to the 
antenna system either directly to the antenna at its base or 
through a radio frequency transmission line (page 2, line 
38). As one example of the use of the antenna structure, 
reference is made to the use of the antenna with a radio 
transmitter. However, this is only one example and the 
antenna structure is also applicable and useful in opera¬ 
tion with a radio receiver. 
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Claims 1 and 2 in suit cover the invention as an antenna 
structure without regard to its use, and the claims read 
equally well oti the antenna structure whether it he used 
with a transmitter or a receiver. Appellants will show 
that claims 1 and 2 are entitled to an interpretation of 
such scope that these claims fully embrace the structure 
adopted and sold by Appellees. Appellees have asserted 
that Appellants are estopped because of the file wrapper 
proceedings to read claims 1 and 2 upon Appellees’ device. 
It will therefore be necessary to inquire into the file wrap¬ 
per proceedings as follows: 

During the prosecution of Appellants’ application, claims 
5 and 7 which are now claims 1 and 2 in suit were allowed 
on the theory that these claims related to an antenna struc¬ 
ture and not to the combination of a transmitter and a col¬ 
lapsible antenna (Appellants” App. 78). Although there 
are many other features of applicants’ invention set forth 
in the specification and claims 3 and 4 of the patent which 
are not in suit, these features are not limitations in claims 
1 and 2. There would have been no purpose in securing 
in applicants’ patent claims 3 and 4 if the subject matter 
of those claims is to be regarded as the same as the subject 
matter of claims 1 and 2. The specific feature of Appel¬ 
lants’ invention such as the arrangement of the antenna 
element to be projectible through a transmitter frame; the 
screw means extending through the tubular sections; the 
insulated control shaft; and the specific arrangement of 
driving gears are all features of claims 3 and 4 of the pat¬ 
ent specifically enumerated in certain of the objects but 
these features do not form limitations of claims 1 and 2 of 
the patent in suit. Appellants are the first to contribute to 
the radio communication art a structure of radio antenna 
comprising a multiplicity of telescopic sections having 
means extending through the sections for controlling the 
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projection or retraction of the telescopic sections where 
the telescopic sections are insulated from the ground and 
constitute a live radio frequency element having an adjust¬ 
able electrical capacity. A review of the prosecution his¬ 
tory of Appellants’ patent fully sustains Appellants posi¬ 
tion. 

After the filing of Appellants’ application on March 11, 
1930, an official action was issued December 8,1930 in which 
claims 5 and 7 (now claims 1 and 2 of the patent) were 
rejected (Appellants’ App. 74) as unpatentable over Ger¬ 
man patent 211,162 (Appellants’ App. 102, 103 and 104) in 
view of Damm patent 617,228. These claims were further 
rejected as unpatentable over Raes patent 1,099,861 for 
the reason stated by the Examiner, as follows (Appellants’ 
App. 74): 

“* * # since the term ‘comprising’ is broad enough to 
include the supporting masts for the antenna as shown 
by Raes.” 

Appellants replied to the rejection by amending claims 5 
and 7 as shown in Appellants’ Appendix Page 73 so that 
the word “an” before “antenna” in line 2 of claim 5 was 
changed to read “a radiating” and after the word “an¬ 
tenna” the word “element” was added. In the last line 
of the claim the word “element” was added after the 
word “antenna”. In claim 7 the words “conductive radiat¬ 
ing” were included before “tubular member” in line 2 
of the claim and the words “second conductive radiating” 
were inserted before “tubular member” in line 3 of the 
claim. 

In the remarks accompanying the foregoing amendment 
(Appellants’ App. 74-77) applicants pointed out that the 
German patent 211,162 merely disclosed a support which 
could be erected by means of an auxiliary mast but that 
this structure was wholly different from that of applicants 
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as it did not show any radiating element whose length is 
variable. Appellants’ argued that Raes patent 1,099,861 
showed an electrically dead, mechanical support for an 
antenna. Appellants pointed out that Raes does not show 
any radiating element whose length can be varied. Appel¬ 
lants explained that Damm patent 617,228 shows a water 
tower consisting of concentric tubular members which can 
be erected to a desired height, as for fire fighting purposes. 
This patent is directed to art not analogous to that of 
Appellants’ device and it is not apparent how this disclo¬ 
sure is pertinent to Appellants’ invention. 

Appellants pointed out that the amendments serve to 
bring out more clearly the radiating conductive antenna 
element whose length can be varied. That is to say, 
Appellants distinguished from the prior art which merely 
disclosed electrically dead, mechanical supports as com¬ 
pared with the live radio frequency conductor which is the 
subject matter of Appellants’ claims in suit. Based upon 
this differentiation between an electricallv dead mast and 
a live radio frequency conductor, the Examiner allowed 
the claims in suit on December 18, 1931 and stated (Appel¬ 
lants’ App. 78): 

“Applicants’ invention, if any, appears to reside in 
the particular antenna structure and not in the com¬ 
bination of a transmitter and a collapsible antenna.” 

It should therefore be perfectly clear that Appellees 
presented and the District Court adopted erroneous Find¬ 
ings of Fact, Nos. 21 and 38, and Conclusions of Law, No. 
4, which state that the prior patents cited against Appel¬ 
lants’ claims 1 and 2 during prosecution of the application 
disclosed receiving antennas . 

Appellants have reproduced the three citations from 
which the Court may clearly see that these prior patents 
do not disclose receiving antennas but mere electrically 
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i dead, mechanical supports. Failure to perceive the dis- 
tingishing differences between Appellants’ invention re¬ 
lating to a live radio frequency conductor of adjustable 
capacity and an electrically dead, mechanical support, in¬ 
evitably led the District Court into the errors set forth 
in Appellants’ Statement of Points (Appellants’ App. 

1 48-56). Appellants accordingly wish to emphasize the fail¬ 

ure of the prior art to disclose Appellants’ invention by 
briefly reviewing the citations, as follows: 

German Patent 211,162. 

Reference to the translation of the German patent re¬ 
produced in Appellants’ Appendix at pages 103-104 shows 
that the German patent relates to a “mast carrying the 
aerial”. It is clear that the mast does not constitute the 
aerial (or antenna) itself but is merely a mechanical sup¬ 
port for an aerial. 

i Raes Patent 1,099,861. 

i The Raes patent 1,099,S61 discloses a tower which is 
merely a mechanical support for an aerial to be carried from 
the extremity of the tower. The tower does not in itself 
constitute an aerial. 

! Damm Patent 617,228. 

Damm patent 617,228 relates to a water tower which 
bears no analogy whatever to a radio antenna. The water 
tower does not constitute an antenna element and there is 
no suggestion as to how the water tower could be used as an 
antenna element. 
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Citations in File Wrapper Do Not Disclose 
Receiving Antennas. 

From a consideration of the foregoing citations it is 
clear that the mechanical supports of the German and Raes 
patents and the water tower of the Damm patent cannot un¬ 
der any interpretation he said to constitute receiving anten¬ 
nas. Accordingly the amendments introduced in the claims 
cannot he construed as an effort to establish any difference 
between a transmitter and a receiver or to establish Appel¬ 
lants’ invention as relating to a transmitter and not to a 
receiver. All that the amendments accomplish is to clearly 
establish that Appellants’ invention relates to a live radio 
frequently antenna element having adjustable effective ca¬ 
pacity as distinguished from a electrically dead, mechanical 
support of the characteristics disclosed by the German pat¬ 
ent, the Raes patent or the Damm patent. 

Prior Patents Relied Upon by Appellees Do Not 
Render Claims Invalid. 

Appellees initially alleged in the Answer that Appellants’ 
claims were invalid in view of prior patents 1,070,167 to 
Nitschke and 1,306,145 to Hammond. Apparently fearful 
of the weakness of this position, Appellees shortly before 
trial added a further patent to the prior art patents, that 
is, Siewert patent 1,073,294. It is Appellants position that 
these prior patents do not add anything material to the 
disclosures of the reference patents over which the claims 
in suit were allowed. Since the Patent Office carefully con¬ 
sidered the prior art, there is a presumption of validity 
which in this case has not been questioned by the District 
Court. 
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Reference is made to the decision by the Supreme Court 
of the United States rendered May 25, 1942 in the case of 
The Williams Manufacturing Company v. United Shoe Ma¬ 
chinery Corporation, 316 U. S. 364, which affirmed a deci¬ 
sion by the Court of Appeals for the 6th Circuit, reported 
at 121 Fed. (2d) 273, 42 USPQ 457; 50 USPQ 264; 51 USPQ 
545, where the Court of Appeals had held: 

“To the presumption of validity that attaches to a 
granted patent where the most pertinent art has been 
cited against it in the Patent Office, there must prob¬ 
ably be added the force of a growing recognition of 
finality that is generally being accorded to administra¬ 
tive decisions supported by evidence on the ground that 
the administrative agency is expected to have develop¬ 
ed an expertness in its specific field beyond what may 
be expected from the courts wherein adjudications 
range the whole field of human controversies.” 

The First Circuit Court of Appeals in the case of Mer- 
shon v. Sprague Specialties Company, reported 34 USPQ 
339; certiorari denied 37 USPQ 372, said: 

“In such subtle and difficult art as radio, more than 
usual weight is to be given to examiner’s judgment; it 
is not to be set aside unless clearly wrong, and under 
such circumstances it is difficult to establish clear 
error.” 

The Fourth Circuit Court of Appeals in the case of Gulf 
Smokeless Coal Company v. Sutton, 35 Fed. (2d) 433, 437, 
also recognized the weight of the judgment of the Patent 
Office officials in the grant of a patent. The Court said: 

“While of course the judgment of the Patent Office 
officials is not absolutely binding on the court, it is en¬ 
titled to great weight and is to be overcome only by 
clear proof of mistake and that there is lack of patent- 
able novelty.” 

See also J. A. Mohr & Son v. Alliance (Circuit Court of 
Appeals for the 9th Circuit, 14 Fed. (2d) 799,800. 

The District Court has not held Appellants’ patent in¬ 
valid as the Court undoubtedly recognized the substantia! 
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differences in Appellants’ claims and the prior art urged by 
Appellees. In disposing of the question of validity favor¬ 
ably to Appellants, it is necessary however, to examine the 
three citations urged by Appellees, as follows: 

Hammond Patent 1,306,145. 

The Hammond patent No. 1,306,145 relates to an aerial 
for automobile torpedoes. Appellees’ expert testified that 
the torpedo, including antenna, was entirely destroyed when 
functioning in a normal manner against an objective (Ap¬ 
pellants’ App. Kelley 32) so that there is no provision for 
retracting the antenna. Appellees’ expert admitted that 
there is no member extending axially through the telescopic 
sections in the Hammond structure which permits the 
telescopic sections to be retracted (Appellants’ App. Kelley 
33). Yet Appellees urge the Hammond disclosure for the 
purpose of anticipating Plaintiffs’ claims, each of which re¬ 
quire “means * * * for controlling the projection or 
collapse” of the telescopic sections (Claim 1), or “means 
* * * for selectively extending or retracting” the telescopic 
sections (Claim 2). 

The Hammond disclosure is fundamentally that of a 
mast or mechanical support for the antenna wires F which 
are connected by a down-lead to the radio receiving equip¬ 
ment (Appellants’ App. Kelley 33). This adds nothing to 
the disclosures of reference patents cited during the prose¬ 
cution of the application of the patent in suit, as the Ham¬ 
mond mast is electrically dead so far as radio frequency 
currents are concerned and is not a live element as explain¬ 
ed by Dr. Miller (Appellants’ App. Miller 21). 

The vague statement at lines 95-100 of the Hammond 
patent is relied upon, but Defendants’ expert admitted that 
even under this interpretation the Hammond mast as dis- 
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closed would be connected to the metal part of the torpedo 
(Appellants’ App. Kelley 34), and thus be grounded and 
ineffective as was demonstrated by the co-inventor Meyer, 
when he showed that the radio frequency energy, or a very 
essential part of it was lost upon grounding the antenna 
(Appellants’ App. Meyer 26). Moreover, Appellees’ expert 
Kelley admitted that the disclosure with respect to the con¬ 
trols shown by Hammond was not clear (Appellants’ App. 
Kelley 35). If the controls are of conducting material then 
merely touching the controls would ground the antenna with 
detrimental results. Kelley testified that the compressed 
air source for raising the masts is not reversible to lower 
the masts (Appellants’ App. Kelley 33). Moreover, the 
source of compressed air is that which is used to drive the 
torpedo itself so that the mast in any event could not be 
operated unless the torpedo was in motion. Only positive 
pressure is available or intended for projecting the mast. 
There is no negative pressure or suction for retracting the 
mast. This is a very substantial departure from the patent 
in suit which permits the exercise of the control foi adjust¬ 
ing the effective capacity of the antenna at all times inde¬ 
pendently of the operation of the automobile. The Ham¬ 
mond mast has only one position when in use, that is, the 
fully extended position and cannot be adjusted to any inter¬ 
mediate position at the will of the operator. 

The fact that Appellants taught how a telescopic antenna 
could be connected through a transmission line to the radio 
apparatus exactly as now used by Appellees (Exhibit 3 
Appellants’ App. 58) is persuasive in showing how complete¬ 
ly Appellees adopted Appellants’ invention. In the vague 
statement in Hammond relied upon by Appellees there is no 
teaching as to how connection to the radio apparatus can be 
made to the mast. In Appellants’ patent the antenna does 
not necessarily have to be mounted on the frame of the 
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radio apparatus but may be mounted remote from the radio 
apparatus and connected through a transmission line to the 
radio apparatus (Patent Specification page 2, line 38, 
Appellants’ App. 64). Appellants state in their patent 
1 ‘The antenna may form an integral part of the transmitter 
or may be coupled thereto by means of a radio frequency 
transmission line.” In Appellees’ device, Plaintiffs’ Ex¬ 
hibit 1, the “Low-loss lead” (which has an inner conductor 
and an outer conductor insulated from each other and form¬ 
ing a radio frequency transmission line) serves as the elec¬ 
trical connection to the radio apparatus and this is featured 
in the installation instruction, Plaintiffs’ Exhibit 3, (Appel¬ 
lants’ App. 58), and also in the manufacturer’s cata¬ 
log, Plaintiffs’ Exhibit 17 (Appellants’ App. 60). No 
such connection is remotely suggested in the Hammond 
patent. 

It is not believed that Hammond has taught any of the 
principles so ably taught by Appellants where the tele¬ 
scopic members must constitute a means for conserving 
radio frequency energy in itself; the telescopic members 
must be made of suitable electrically conducting material; 
the surfaces of the sections must be electrically connected 
together in all positions; the antenna must be insulated 
from the ground; there must be means provided for estab¬ 
lishing an electrical connection at the base of the antenna 
to either radio receiving or transmitting apparatus; the 
control must be insulated from the antenna to prevent 
grounding the antenna by the body of the operator when the 
antenna is adjusted; and the antenna must be adjustable 
to extend or retract the sections for correspondingly con¬ 
trolling the effective capacity of the antenna element. It is 
therefore urged that the Hammond patent has no weight 
or significance as an anticipation of the claims in suit. 
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Nitschke Patent 1,070,167. 

Appellees rely upon Nitschke patent for anticipation and 
yet this patent is directed to a telescopic mechanical lifting 
gear which is wholly a support and an electrically dead ele¬ 
ment so far as radio frequency currents are concerned. The 
disclosure by Nitschke adds nothing to the disclosures of 
reference patents cited during prosecution of the Appel¬ 
lants’ application because it was from just such prior art 
of electrically dead or supporting masts that Appellants 
distinguished their invention. In order to emphasize and 
clarify the difference between an electrically dead, mechan¬ 
ical support for an antenna and a live radio frequency ele¬ 
ment Appellants inserted the expression “radiating” be¬ 
fore the term “antenna element” to differentiate from such 
electrically dead masts used to support antennas as illus¬ 
trated in the Raes patent 1,099,861, the German patent 
211,162, or the Damrn patent 617,228. So far as the func¬ 
tion of the structure set forth in the Nitschke patent is con¬ 
cerned the material of the structure could be a plastic or a 
non-conductor. Appellees cannot now attach any weight or 
significance to a similar disclosure such as that contained 
in the Nitschke patent 1,070,167 showing no more than the 
electrically dead, antenna mast support already distinguish¬ 
ed from in Appellants’ file wrapper in view of the decision 
by the Court of Appeals in The Williams Manufacturing 
Company v. United Shoe Machinery Corporation, supra. 

Moreover, Appellees cannot be heard to infer that the 
Nitschke disclosure on the telescopic lifting gear contains 
any suggestion of employing this structure as a radio an¬ 
tenna. Appellees’ expert has sought to infer that the ex¬ 
pression “photo telegraphy” appearing in the specification 
imputes that the mast would be a radio antenna. This is an 
unreasonable expansion of the Nitschke disclosure for even 
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though the mast were employed for photo telegraphy, such 
photo telegraphy would be normally carried out by the an¬ 
tenna wires supported by the mast. It cannot be inferred 
that radio frequency currents wrould be usefully employed 
in the telescoping lifting gear of Nitschke as there is no sug¬ 
gestion of proper electrical connections between the tele¬ 
scopic sections; no system of insulation for conserving radio 
frequency energy in the mast and no system of insulation to 
prevent the mast being grounded when the operator grasps 
the crank handle g. On re-cross examination Appellees’ ex¬ 
pert admitted that the term “photo telegraphy might mean 
that the mast could be just a support to carry apparatus for 
flashing a light signal to some other position (Appellants’ 
App. 37). Appellees have offered no proof that facsimile 
telegraphy which Appellees now seek to embrace within the 
term photo telegraphy was even known at the time of filing 
the Nitschke application. In any event there is no teaching 
in the Nitschke disclosure as to how the telescoping lifting 
gear might be employed as a radio antenna. 

In the case of Potts & Co. v. Creager, et al., 1895 C. D. 
143,155 U. S. 609, the Supreme Court of the United States 
pointed out that: 

“Indeed, it often requires as acute a perception of 
the relations between cause and effect, and as much of 
the peculiar intuitive genius which is a characteristic 
of great inventors, to grasp the idea that a device used 
in one art may be available in another, 1 as w r ould be 
necessary to create the device de novo. And this is not 
the less true if, after the thing has been done, it appears 
to the ordinary mind so simple as to excite wonder that 
it was not thought of before. The apparent simplicity 
of a new device often leads an inexperienced person to 
think that it would have occurred to any one familiar 
wdth the subject; but the decisive answer is that with 
dozens and perhaps hundreds of others laboring in the 
same field, it had never occurred to any one before. The 
practiced eye of an ordinary mechanic may be safely 
trusted to see what ought to be apparent to everyone. 
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As was said by Mr. Justice Bradley, in Webster Loom 
Company v. Higgins, (C. D. 1882, 285; 21 0. G. 2031; 
105 U. S., 580, 591:) 

Now that it has succeeded, it may seem very plain to 
anyone that he could have done it as w-ell. This is often 
the case w'ith inventions of the greatest merit. It may 
be laid down as a general rule, though perhaps not an 
invariable one, that if a new combination and arrange¬ 
ment of known elements produce a new and beneficial 
result never attained before, it is evidence of inven¬ 
tion. ’ ’ 

It is not possible to merely transfer the structure of the 
Nitschke patent from the art of telescopic lifting gear into 
the field of invention developed by these patentees as very 
substantial modification must be made in the Nitschke 
structure to permit the structure to be used as a radio an¬ 
tenna. That is to say, insulation must be so arranged that 
the telescopic sections conserve the radio frequency energy 
and permit such energy to be usefully employed; the tele¬ 
scopic members must be made of suitable electrically con¬ 
ducting material; provision must be made for electrically in¬ 
sulating the controls from the telescopic sections and from 
the operating means therefor as otherwise it would be im¬ 
practicable to adjust the position of the telescopic sec¬ 
tions without dissipating the radio frequency energy exist¬ 
ing in the telescopic sections. Furthermore it is necessary 
to maintain an electrical continuity between the surfaces of 
the telescopic sections -which must conduct the radio fre¬ 
quency currents in any position thereof to which the elec¬ 
trical capacity might be adjusted. Also provision must be 
made for establishing an electrical connection at the base of 
the antenna to the radio apparatus. There is no teaching 
in the Nitschke disclosure of any of these requirements 
necessary in a radio antenna as set forth in the claims in 
suit and as embodied in Appellees’ device Exhibit 1. 
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Siewert Patent 1,073,294. 

This is the prior patent that Appellees added to Para¬ 
graph 5 of the Answer shortly before trial from which it is 
apparent that Appellees were not satisfied that the dis¬ 
closures of the Hammond and Nitschke patents were suf¬ 
ficient to anticipate the claims in suit. The Siewert dis¬ 
closure is merely cumulative with the Nitschke disclosure 
and both are similar to the Damm patent 617,228 from which 
Appellants’ claims were distinguished. Appellees’ ex¬ 
pert admitted on cross-examination that there is no dis¬ 
closure in the Siewert specification of any application of 
the Siewert device to the radio communication art and that 
there is nothing in the Siewert specification which would 
relate the structure of the Siewert patent to a “radiating 
antenna element” (Appellants’ App. Kelley 35). So far 
as the functions of the device of the Siewert patent are con¬ 
cerned the device might just as well be constructed from 
plastic or non-conducting material. 

It would be impractical to employ the Siewert structure 
as a radio antenna without very substantial modification in- 
* eluding: the insulation of the device from earth; the insula¬ 
tion of the controls and telescopic sections from the body of 
the operator; the establishment of proper electrical con¬ 
nection between the several sections at all times; the selec¬ 
tion of suitable electrically conducting material for making 
the telescopic members; and the provision of an electrical 
connection at the base of the antenna to permit the utiliza¬ 
tion of the radio frequency energy with respect to the radio 
apparatus. The Siewert patent adds nothing to the dis¬ 
closures already considered in the prosecution history of the 
file of Appellants’ patent as represented for example by 
the Damm patent 617,228 which discloses all that the Sie¬ 
wert patent discloses. The patentees distinguished from the 
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Damm patent 617,228 in obtaining the grant of the claims 
in suit and accordingly the claims clearly distinguish from 
the Siewert patent 1,073,294. 

Under the doctrine of Potts v. Creager, supra , the paten¬ 
tees are entitled to have the claims in suit held valid as 
there is no perception in the Siewert patent of applying 
the device shown therein to the radio communication art. 

Appellants’ Claims 1 and 2 Are Valid. 

Claims 1 and 2, set forth a novel and useful structure 
which Appellees have used. Under the doctrine set forth 
by the United States Court of Appeals for the District of 
Columbia, in the case of Electrons, Inc. et al. v. Coe (99 
Fed. (2d) 414) 1938 CD 72, (69 App. DC 181) it does not 
avail Appellees herein any relief to combine disclosures of 
several references in an attempt to establish anticipation 
of the claims in suit. The United States Court of Appeals 
for the District of Columbia, stated in the Electrons, Inc. 
et al. case, supra : 

“The fact that all the elements entering into a com¬ 
bination are old does not necessarily negative the ex¬ 
istence of invention. Diamond Rubber Co. v. Con¬ 
solidated Rubber Tire Co., 220 U. S. 428 (1911), 166 
0. G. 251; Iron Fireman Mfg. Co. v. Industrial Engin¬ 
eering Corp., 89 F. (2d) 904 (C. C. A. 7th, 1937). Such a 
combination may be patentable invention if it produces 
a new result, or an old result in a new or more efficient 
wav. Independent Oil Well Cementing Co. v. Hallibur¬ 
ton, 54 F. (2d) 900 (C. C. A. 10th, 1932); N. O. Nelson 
Mfg. Co. v. F. E. Myers & Bro. Co., 25 F. (2d) 659 (C. 
C. A. 1928); see Walker on Patents (Deller, 1937) 147- 
49. The fact that a combination later appears to be a 
simple one does not necessarily negative the presence 
of a high degree of inventive genius. Loom Co. v. 
Higgins, 105 U. S. 580 (1881); Diamond Rubber Co. 
v. Consolidated Rubber Tire Co., supra. * * *” 
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The results produced by Appellants’ invention are new 
and useful in that the antenna system can be adjusted, that 
is the effective capacity may be either increased or de¬ 
creased by control means extending axially through the 
multiplicity of telescopic sections constituting the antenna 
system. 

Claims 1 and 2 Are Infringed by Appellees’ Device. 

As clearly indicated on the chart, PI. Ex. 24, which is re* 
produced at page 71 of the Appendix claims 1 and 2 are 
infringed by Appellees’ device represented by PI. Ex. 1. 
The chart shows the corresponding parts in Appellants 
and Appellees’ structures and applies the elements of the 
claims in suit to both structures by corresponding letters. 
Dr. Miller has compared the Appellants’ disclosure and 
Appellees’ device (Appellants’ App. 18), in which he point¬ 
ed out that the multiplicity of tubular sections in each de¬ 
vice are indicated at A and B telescopically disposed one 
with respect to another with a means C (screw 7 in Appel¬ 
lants’ patent and a flexible shaft or wire 7 in Appellees’ 
device PI. Ex. 19) extending axially through the sections 
A, B for controlling the projection or collapse of the tele¬ 
scopic sections with respect to each other for correspond¬ 
ingly controlling the effective capacity of the antenna ele¬ 
ment. 

In claim 2 the support D is provided in Appellants ’ struc¬ 
ture by the insulated member 3 while in Appellees’ struc¬ 
ture this insulated support is constituted by insulation bush¬ 
ings 3 shown in PI. Ex. 19. In both instances insulated sup¬ 
ports are provided to conserve radio frequency energy 
within the telescopic sections A, B. Each of the structures 
include gear means E mounted adjacent the support D for 
selectivity extending or retracting one tubular member with 


26 


respect to the other tubular member. The gear means E 
comprises a set of appliances in each structure for per¬ 
forming the control operation. In Appellants’ structure 
the gear means comprises crank 14 and its mounting shaft, 
system of gears 21 and 22 which are intermeshed to impart 
motion to drive shaft 7 through shafts 15,11 and bevel gears 
1 and 2. In Appellees’ structure the gear means consists 
of the knob assembly shown more clearly in PI. Ex. 3, the 
remote control shaft assembly designated at 415783, in PI. 
Ex. 3 and at 14 in PI. Ex. 19, the shaft coupling device lead¬ 
ing to the rotor 16 and the rotor 16 of insulation material 
transmitting motion to flexible shaft 7. Thus gear means 
are employed in both structures to effect the projection or 
collapse of the telescopic sections forming the radio anten¬ 
na. 

This Court in a number of instances has reversed the 
District Court on the question of infringement in patent 
infringement suits. In the case of Kolinski et al. v. Thomp¬ 
son, 6 Fed. (2d) 681; 55 Appeals D. C. 379, the District 
Court had dismissed a complaint filed by a patentee for in¬ 
fringement of patent. This Court in examining the record 
found error and reversed the District Court and held the 
patent infringed under circumstances somewhat similar to 
the instant case in that the District Court apparently had 
not fullv understood the electrical theorv involved in the 
invention in the patent in suit. The Appellate Court went 
more fully into the subject matter of the patent and held the 
patent valid and infringed. 

Appellants’ Claims Not Restricted by Introductory Clause. 

Appellees have sought to limit and restrict Appel¬ 
lants’ claims bv the introductorv clause “In a high fre- 
quenev transmission system”. The introductory clause 
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to a patent claim is not an element of the combination set 
out in the claim. Reference is made to the decision by 
the United States District Court for the District of Dela¬ 
ware in the case of Langmuir v. DeForest, 18 F. (2d) 
345; affirmed, 21 F. (2) 918; in which the Court held: 

“Nor is the introductory clause, ‘in a radio sig¬ 
nalling system,’ an element of the combination set 
out in the claims. Moreover, it does not convert the 
claims into applications of the feedback circuit to a 
radio signalling system. Claims so limited consti¬ 
tuted the subject matter of interference No. 41,223 be¬ 
tween Langmuir and Armstrong, in which the latter 
prevailed. It does not limit the invention defined by 
the actual combination claimed. Stearns v. Russel, 
(C. C. A.) 85 F. 218, 224; Diamond Drill Co. v. Kelley. 
(C. C. A.) 120 F. 289; 293; Sly v. Russell, (C. C. A. 6) 
189 F. 61, 65; Western Electric Co. v. La Rue, 139 
U. S. 601, 606, 11 S. Ct. 670, 35 L. Ed. 294. ‘A 
patentee who is the first to make an invention is 
entitled to his claim for all the uses and advantages 
which belong to it’ Stow v. Chicago, 104 U. S. 547, 
550. (26 L. Ed. 816.)” 

Accordingly, the introductory clause of claims 1 and 2 does 
not impress a limitation upon the claims. Even though 
such limitation existed, this would not permit Appellees 
to use the structure claimed by Appellants in a receiv¬ 
ing system, for, as Dr. Miller has testified, the charac¬ 
teristics of the antenna are of the same importance, whether 
it be used for transmission or reception (Appellants’ App. 
16). Moreover, Dr. Miller pointed out that a receiver 
is a portion of a high frequency transmission system and 
that a transmission system must include a receiver as 
well as a transmitter (Appellants’ App. 19). The trans¬ 
mitter illustrated in the patentees’ specification is merely 
for purpose of illustration of one application of the struc¬ 
ture of the antenna system of Appellants’ invention. The 
antenna system of the patentees’ invention has other 
applications including its application to receivers. 
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Appellants’ Claims Not Restricted to Frequencies Out¬ 
side of the Range of Frequencies Used by Appellees. 

Appellees have sought to impress a restriction upon 
Appellants’ claims on the basis of frequency. Dr. Miller 
has pointed out that the reference in the specification, page 
2, line 105, to “30,000 to 75,000 kilocycles” is merely an 
example of the frequency at which the antenna may be 
used. Any radio frequency is a high frequency and the 
broadcast frequencies are high frequencies so that the 
patentees’ claims properly describe Appellees’ device. 
Appellees’ expert however admitted that a proper ex¬ 
pression describing frequencies above 20,000 cycles per 
second would be “high frequency” (Appellants’ App. 
Kelley 27). There is no limitation in the claims with 
respect to range of frequency. 

Appellants’ Claims Not Restricted to Transmitters 
by the Word “Radiating”. 

Appellees have urged that the expression “radiating” 
impresses a limitation upon the claims whereby the claims 
read upon transmission but not upon reception. Appel¬ 
lants have shown that the term “radiating” merely de¬ 
fines the antenna as a live radio frequency element which 
conserves and usefully employs radio frequency energy 
as distinguished from the electrically dead, mechanical 
supporting masts of the prior art, and that therefore 
the word “radiating” is not a restriction so far as in¬ 
fringement by Appellees’ device is concerned. 

Dr. Miller was examined bv the District Court and tes- 

• 

titled specifically that all receiving antennas are radiating 
antennas (Appellants’ App. 23). This testimony stands 
unrefuted and expresses a vital fact that has, apparently, 
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been overlooked by the District Court. Dr. Miller was 
consistent throughout his testimony in pointing out that a 
receiving antenna is a radiating antenna. The following 
extract from the testimony is pertinent: 

“The Court: May I ask, Doctor, is it your con¬ 
clusion that all of the antennas, and I am talking of 
the type of antenna that was prevalent a few years ago 
when radio first came in, the type that you saw on the 
roofs of houses, are radiating antennas? 

The Witness: Radiating elements, yes, sir. 

The Court: In other words, do I understand you to 
say that all antennas are radiating antennas to a cer¬ 
tain degree? 

The Witness: They are a radiating element, and 
their performance depends, in their receiving, on their 
transmitting characteristics.’ 7 

Although Appellees offered the testimony of a radio ex¬ 
pert, this fact as established by Dr. Miller, stands unrefut¬ 
ed and should be accepted as a fact in this case. 

The amendment made in Appellants’ claims to define 
the antenna element as a radiating antenna element, was 
made to distinguish Appellants’ invention from antenna 
supporting masts which were electrically dead, and served 
only as a mechanical support for an antenna wire. It can¬ 
not be urged by Appellees that the electrically dead, me¬ 
chanical supports of the prior art were receiving antennas. 
Moreover, those electrically dead, mechanical supports 
were not radiating antenna elements as they did not 
possess the property of conserving and usefully employing 
radio frequency energy. They were merely electrically 
inert structures. Accordingly, the Finding of Fact, No. 
20, offered by Appellees and adopted by the Court, is in 
error because the radiation from a receiving antenna is 
inherent in its operation as an antenna and the better the 
radiating properties of the receiving antenna are, the bet¬ 
ter will be the performance of the antenna as a receiver 
(Appellants’ App. 19-21). 
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In offering Finding of Fact No. 20, Appellees have ad¬ 
mitted that Appellees antenna (PI. Ex. 1) does radiate 
energy and, accordingly, must comprise a radiating anten¬ 
na element as set forth in Appellants’ claims. 

Even considering the word “radiating” as meaning 
“transmitting”, Appellants’ claims would still be infringed 
by Appellees’ device under the interpretation of a number 
of cases: for example in Western Electric Co. v. LaRue, 
139 U. S. 601, 606 the Court said: 

“Against this new and analogous use of his com¬ 
bination, the patentee is as much entitled to protection 
as if the word ‘sounder’ had been expressly inserted 
in his claim. Since the case of Winans v. Denmead, 15 
How. 330, it has been the settled doctrine of this court, 
as expressed in the opinion of Mr. Justice Curtis, p. 
343, that ‘the patentee, having described his invention 
and shown its principles, and claimed it in that form 
which most perfectly embodies it, is, in contemplation 
of law, deemed to claim every form in which his inven¬ 
tion may be copied, unless he manifests an intention 
to disclaim some of these forms.’ This is practically 
restated in different language in subsequent cases, 
and amounts to a declaration that the application of the 
patented device to another use, where such new appli¬ 
cation does not involve the exercise of the inventive 
faculty, is as much an infringement as though the new 
machines were an exact copy of the old. Sewall v. 
Jones, 91 U. S. 171,183; Howe v. Abbott, 2 Story, 190; 
Walter v. Potter, Webster Pat. Cas. 585.” 

In Armstrong v. DeForest, 2S0 Fed. 584 (C. C. A. Second 
Circuit) the Court declared in referring to the regenerative 
or feed-back circuit: 

“It is essentially useful as a radio receiver, and has 
proven to be a wonderful improvement on the old au- 
dion receiver. The appellant uses the feed-back cir¬ 
cuits in a radio transmitter, and the patent covers the 
use of the feed-back circuit, and applies even though 
the claims are in terms limited to a receiver. West¬ 
ern Electric Co. v. LaRue, 139 U. S. 601, 11 Sup. Ct. 
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670, 35 L. Ed. 294. The inventor is entitled to the 
benefit of all uses to which his invention can be put, no 
matter whether he conceives the idea of the use or 
not.” 

To the same effect is Braren v. Horner, 47 F. (2d) 358 
(Ct. of Oust. & Pat. App.). 

The most famous case in the radio art revolved about 
the patent originally issued to Armstrong, patent No. 
1,113,149, on the regenerative or feed-back circuit. The 
Armstrong claims were all directed to reception, yet Patent 
Office interferences were declared involving applications 
of DeForest disclosing a condition or oscillation principally 
in transmission circuits. Ultimately this subject matter 
reached the Supreme Court of the United States and De- 
Forest was awarded the claims which became patents Nos. 
1,507,016 and 1,507,017. (Westinghouse Electric and Man¬ 
ufacturing Company v. DeForest Radio Telephone and 
Telegraph Company, 13 F. (2d) 1014, 18 F. (2d) 338, 31 
F. (2d) 918, 278 U. S. 562.) The Supreme Court held that 
the DeForest patents and the Armstrong patent were for 
the same invention, although Armstrong directed his claims 
to reception and DeForest directed his claims generally to 
an oscillator. No distinctions were drawn by the Supreme 
Court between the phenomena of transmission and that of 
reception and there is no sound basis for any such dis¬ 
tinction here. 

Dr. Miller has pointed out that the characteristics of an 
antenna are reciprocal whether it be used for transmission 
or reception. Dr. Miller has also clearly shown that in gen¬ 
eral in a complete transmitting system the antenna used for 
transmission and reception can be interchanged and the 
performance of the system will remain the same (Appel¬ 
lants’ App. 16). To show the actual identity of transmit¬ 
ting and receiving antennas, and their reciprocal use Mr. 
Gebhard made reference to the text by Duncan and Drew 
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on Radio Telegraphy and Telephony, published May 15, 
1929, copyright certificate A-8194 May 17,1929 (PI. Ex. 25, 
Appellants’ App. 72) showing the same antenna used 
interchangeably or alternately in connection with either a 
radio transmitter or a radio receiver. 

Appellees have referred to the fact that Appellees’ re¬ 
ceiver PI. Ex. 20, includes an oscillator as shown in the 
circuit diagram PI. Ex. 22 (Appellants’ App. 63). This 
oscillator causes radiation from the antenna of Pl. Ex. 1 
when the receiver is in operation. This type of radiation, 
however, is not the phenomena of radiation by a receiving 
antenna as explained by Dr. Miller, as radiation from a re¬ 
ceiving antenna takes place regardless of whether the re¬ 
ceiver contains an oscillator or not. Radiation from a re¬ 
ceiving antenna occurs even though a radio receiver of the 
crystal detector or radio frequency amplifier variety is 
used and it is not necessary that the radio receiver possess 
any properties of generating oscillations as occurs in Ap¬ 
pellees’ receiver. 

Appellants’ Claims Not Restricted to a Specific 
Gear Structure. 

Appellees have sought to expressly limit the claims in 
suit to certain gears, or to an indicator mechanism or both. 
The word “gear” denotes a set of mechanical appliances 
serving to transmit motion or change its direction or rate. 
To avoid any misinterpretation of the broadness of the 
term “gear”, the term ‘‘gear means” was used in claim 
2 and while the term “gear” is believed to fully include 
Appellees’ device, the term “gear means” unquestionably 
covers Appellees’ device. The expression “gear means” 
clearly includes the control knob E, the shaft E, and the 
rotary member E of Appellees’ device (PI. Ex. 19, Appel- 
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lants’ App. 61). Appellants’ patent contains claims 3 and 
4 specific to the gear structure but these limitations do not 
appear in the claims in suit. The patentees are entitled 
to their broad claims 1 and 2, as well as their more speci¬ 
fic claims 3 and 4. Appellees can not read into broad 
claims 1 and 2, limitations which appear in claims 3 and 
4. In any event, claim 1 does not contain the word “gear” 
at all so that there can be no limitation impressed upon 
claim 1. 

Appellees’ Device is Selectively Extended or Retracted. 

Appellees attempt to avoid infringement by asserting 
that the antenna system of Appellants’ Exhibit 1 is not 
selectively extended or retracted. Mr. Kelley stated on di¬ 
rect examination that the operator of the antenna of PL 
Ex. 1 has no way in w’hich he can tell how far the antenna 
is extended unless he gets out and measures the extent. On 
cross examination, Mr. Kelley admitted that the antenna 
could be used either wholly collapsed, at some intermediate 
position, or fully projected (Appellants’ App. 27). Mr. 
Kelley also admitted, that the operator could see at least 
a portion of the antenna through the windshield, (Appel¬ 
lants’ App. 28). The witness finally admitted that he had 
never tried looking at the antenna through the windshield 
of a car (Appellants’ App. 28). By observing Appellants’ 
Exhibits 3 and 17 it will be apparent that the driver can 
readily see the position to which the antenna is projected 
and what is far more important, the operator can hear 
the difference of the various settings of the antenna by 
listening to the loud speaker, as is actually the case by 
users (Appellants’ App. Caulk 12 Hileman 25 Meyer 26). 
Moreover, when Appellees’ device is sold over the counter 
to customers as an accessory it is capable of being mounted 
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on a support where the amount of its extension or re¬ 
traction is always fully visible to the user and as such may 
be selectively extended or retracted. PI. Ex. 17 actually 
points out that the antenna may be adjusted and stopped 
where the user wants it, which is clearly an admission that 
the antenna of PI. Ex. 1 is intended for selective extension 
or retraction, wherein it is stated: 

“Radiart’s sensational new wind-up aerial now offers 
fool-proof operation of the aerial from inside the car. 
Nothing- to adjust outside of car. All sections raised 
or lowered by the convenient wind-up knob. Up or 
down, you can stop at the exact height desired for re¬ 
ceiving, or to clear obstructions overhead.’’ 

However, this question of selective control of the antenna 
is conclusively established in favor of Appellants by ob¬ 
serving the Appellees’ instructions (PI. Ex. 3, Appellants’ 
App. 58) to the antenna user in which the Appellees use 
almost the language of the claim in issue: 

“The antenna is telescopic and can be extended or 
lowered by rotation ot‘ the control knob mounted on the 
car instrument panel. Reception of distant broad¬ 
casts may be improved by extending the antenna to its 
full length.” 

Advantages of Appellants’ Invention Used by Appellees. 

After having profited from the use of the several ad¬ 
vantages of Appellants’ invention, Appellees can not now 
be heard to urge interpretations of Appellants’ claims 
never intended by the patentees. The minutiae which Ap¬ 
pellees urge upon claims 1 and 2 are not in the claims. The 
fact that Appellants’ invention has additional advantages, 
some of which may not be employed by Appellees, does not 
detract from the fact that Appellees did adopt and use the 
advantages claimed by Appellants. 
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As Judge Alschuler said, speaking for the United States 
Court of Appeals for the Seventh Circuit in the case of 
Wahl Clipper Corporation v. Andis Clipper Co., et al., 18 
USPQ 179, at 181, 66 Fed. (2d) 162, at 164: 

“What is inventive genius? What is mechanical 
skill? We apprehend the terms are used for want 
of better ones, and then, too, they suggest, if they do 
not define, what the writer has in mind. Moreover, 
the words are of comprehensive and elastic meaning, 
the use of which is seldom helpful but nevertheless 
quite tempting. What is genius ? What, an inventive 
genius? May only an inventive genius receive a valid 
patent? Instead of comparing the mental activities 
(and eccentricities) of genius and the ‘mechanic skill¬ 
ed in the art,’ it would seem safer and more accurate 
to study the product itself and, if possible, ascertain 
the verdict of the public—the ultimate beneficiary of 
the contribution. In most instances, the judgment of 
those who pay their money to secure the benefits of 
the patented article is truer and better than the opin¬ 
ion of experts or the speculations of an arbitrator. 
Inasmuch as experience is more reassuring than 
theorizing, and history more certain than prophecy, 
so the test of public approval, if uninfluenced by de¬ 
tracting factors, must afford the weightiest proof ob¬ 
tainable determinative of invention. In short, in con¬ 
struing the patent statute, which was enacted to pro¬ 
mote the useful arts, it is more important to study those 
developments of the art which are bright with use in 
the channels of trade than to delve into abandoned 
scrapheaps and dust-covered books which tell of hopes 
unrealized and flashes of genius quite forgotten. The 
somewhat meaningless terms ‘inventive genius’ and 
‘mechanical skill’ must be clarified by an examination 
of the article itself, and if the improvement be unusual, 
or if there be doubt, and tbe public has given its tribute, 
the judge should accord to the creator of the article 
the title of inventor.” 

Appellants patent should be held valid and infringed in 
view of this decision. 
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Conclusion. 

1-9. Findings of the District Court numbered 1 through 
9 should be affirmed. 

10. Finding 10 should be modified to read as follows: 
Claims 1 and 2 of patent No. 1,903,811 are directed general¬ 
ly to an antenna structure for a radio communication sys¬ 
tem. As an example of one use of the invention the paten¬ 
tees disclosed the application of the antenna structure to 
a radio transmitter but did not thereby restrict the inven¬ 
tion to that use. 

11. Finding 11 should be modified to read: The anten¬ 
na structure of the patent is for use with radio frequency 
currents generally and is not restricted to the example 
given in the patent specification of a range of 30,000 to 
75,000 kilocycles. 

12. Finding 12 should be modified to read: Appellees’ 
antenna structure as exemplified by PI. Exs. 1, 3,17 (CCW- 
1) and 19, although used with a broadcast radio receiver 
over a range of 500 to about 1500 kilocycles does not escape 
Appellants’ charge of infringement. 

13. Finding 13 is immaterial to the issue of infringe¬ 
ment because claims 1 and 2 are not restricted to transmis¬ 
sion or accurate adjustment of the antenna for any tele¬ 
scopic antenna which is adjustable by means extending 
axially through the telescopic sections falls within the scope 
of the claims. 

14. Finding 14 is immaterial to the issue of infringe¬ 
ment for claims 1 and 2 are not restricted to accurate ad¬ 
justment of the antenna or to transmission but are in¬ 
fringed by any telescopic antenna the sections of which 
are extended or retracted to any desired position for cor¬ 
respondingly controlling the effective capacity of the an¬ 
tenna element by means extending axially through the 
telescopic sections. 
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15-16-17. Findings 15, 16 and 17 of the District Court 
should be affirmed. 

18. Finding 18 should be modified to read: Appellees’ 
device charged to infringe claims 1 and 2 and as exemplified 
by PI. Exs. 1, 3, 17 (CCCW-1) and 19, is a complementary 
part of a transmission system and as such is fully within 
the scope of the claims. 

19. Finding 19 should be modified to read: Appellees’ 
device charged to infringe claims 1 and 2 and as exemplified 
by PI. Exs. 1, 3,17 (CCW-1) and 19 is a ‘‘radiating antenna 
element” as called for by claim 1; and has the “conductive 
radiating tubular member” and the “second conductive 
radiating tubular member” as called for by claim 2. 

20. By presenting Finding 20, Appellees have conceded 
and admitted that Appellees’ device radiates energy and 
accordingly constitutes an infringement of claims 1 and 
2 in suit. 

21. Finding 21 is erroneous. The prior patents cited 
during prosecution of Appellants’ application did not dis¬ 
close receiving antennas when interpreted to mean that 
the telescopic sections themselves form an electrically live 
radio frequency element as distinguished from, an elec¬ 
trically dead, mechanical supporting mast for suspending 
the antenna wire. 

22. Finding 22 is erroneous. A radiating antenna is 
synonymous with a live radio frequency antenna whether 
it be used for receiving or transmitting. The process of 
radio reception must be accompanied by radiation from the 
receiving antenna and reception is impossible with an an¬ 
tenna which is not a radiating element and the better 
the radiating properties of the antenna element are, the 
better will be the receiving ability of the antenna element. 

23. Finding 23 is erroneous. Appellees’ device is used 
in a “high frequency * * * system” as called for by claims 
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1 and 2. Any frequency above 15,000-20,000 cycles per 
second is a high frequency according to Appellees ’ ex¬ 
pert Kelley (Appellants’ App. 27). 

24. Finding 24 should be modified to read: The pro¬ 
jection or collapse of the tubular telescoping members of 
the antenna of Appellees’ device charged to infringe claims 
1 and 2 as exemplified by PI. Exs. 1, 3, 17 (CCW-1) and 19 
does in fact correspondingly control the effective capacity 
of the antenna element as called for by claim 1 and the 
telescopic members are in fact selectively extended or 
retracted as called for by claim 2. PI. Exs. 3 and 17 
(CCW-1) state this to be a fact and witnesses Caulk and 
Hileman corroborated Dr. Miller’s testimony in this re¬ 
gard. 

25. Finding 25 should be modified to read: Appellees’ 
device charged to infringe claims 1 and 2 and as exemplified 
by PL Exs. 1, 3 17 (CCW-1) and 19 does have the “means” 
of claim 1 and the “gear means” of claim 2 for extending 
or retracting the antenna. It is immaterial that Appellees 
employ a different type of means to accomplish the same 
result secured by Appellants. Claims 1 and 2 are not re¬ 
stricted to any accurate adjustment of the length of the 
antenna. Claims 1 and 2 moreover are not limited to any 
adjustment that is “proportional to the frequencies at 
which the transmitter operates”. Claims 1 and 2 were 
allowed by the Patent Office on the theory that they relate 
to an antenna structure and not to the combination of a 
transmitter and a collapsible antenna (Appellants’ App. 
64). 

26. Finding 26 is immaterial as there are no limitations 
in claims 1 and 2 regarding efficiency of operation. Find¬ 
ing 26 should be modified to read: The same antenna 
may be used interchangeably for either transmission or 
reception as exemplified by PI. Ex. 25, Text by Duncan 
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and Drew (Appellants’ App. 72). The properties of an 
antenna which make it a good transmitting antenna are 
exactly the same properties as those which make it a 
good receiving antenna (Appellants’ App. 19). 

27. Finding 27 is immaterial to the issue of infringement 
as claims 1 and 2 relate to an antenna structure and not 
to any combination of the antenna structure with a trans¬ 
mitter. 

28. Finding 28 is immaterial to the issue of infringe¬ 
ment as claims 1 and 2 are not restricted to any question of 
close control of the extension of the length of the antenna 
or the use of an indicator to show the exact setting of the 
length of the antenna. 

29. Finding 29 is immaterial to the issue of infringe¬ 
ment as claims 1 and 2 are not limited to any degree of 
closeness of control or the restoration of the antenna to a 
particular wave length. 

30. Finding 30 is immaterial to the issue of infringe¬ 
ment for claims 1 and 2 do not specify that tuning is ac¬ 
complished by either controlling the effective capacity of 
the antenna element or by selectively extending or retract¬ 
ing the telescopic sections. The fact that Appellees use 
the advantages of Appellants’ antenna structure in a 
radio system is sufficient to hold Appellees as an infringer 
of the claims. 

31. Finding 31 should be modified to read: The change 
in volume, i. e., the amount of sound produced is one of the 
functions arising out of control of the effective capacity 
of Appellees’ antenna element and is a function resulting 
from the control of effective capacity of claim 1 and the 
act of selectively extending or retracting the sections as 
stated in claim 2. Claims 1 and 2 are not restricted to elec¬ 
trical circuit tuning but include any radio antenna structure 
having a mutiplicity of telescopic tubular sections with 
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means extending axially therethrough for adjusting the 
length of the antenna. 

32. Finding 32 should be modified to read: None of the 
prior patents relied on by Appellees as defenses were cited 
by the Patent Office in the prosecution of the application 
for patent in suit but these citations are no better than the 
disclosures of the reference patents from which Appellants 
distinguished claims 1 and 2 in suit and do not render the 
claims in suit invalid. 

33. Finding.33 should be revised to read: Hammond 
prior patent 1,306,145 relates to an aerial for automobile 
torpedoes in which telescopic masts may be forced by coim 
pressed air when the automobile torpedo is operating to a 
projected position but in which there are no means dis¬ 
closed for collapsing or retracting the telescopic sections. 
The device is intended for only one-time use and is normal¬ 
ly destroyed by such use so that the inventive thought of 
controlling the effective capacity of an antenna element or 
selectively extending or retracting the sections is not dis 
closed by the patent. That is, no intermediate position of 
the antenna supporting masts is intended. The mast is 
either wholly retracted or it is entirely projected and no 
intermediate position is contemplated. The indefinite state¬ 
ment in the Hammond specification, page 1, lines 95-100 does 
not change the effect of the patent as a reference because 
there is no disclosure of: how the telescopic members may 
constitute a path for conserving radio frequency energy in 
itself or how such energy can be utilized; the selection of * 
suitable electrically conductive material for the construc¬ 
tion of the telescopic members; how the surfaces of the sec¬ 
tions can be electrically connected in all positions; how the 
antenna element can be insulated from the ground; how 
means can be provided for establishing an electrical con¬ 
nection at the base of the antenna; how the control can be 
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insulated from the antenna to prevent grounding of the 
antenna through the control; or how the antenna can be 
adjusted to any position intermediate the entire limit of 
projection; or how the antenna sections can be retracted 
after projection. 

34. Finding 34 should be revised to read: Nitschke 
prior patent 1,070,167 relates to a telescopic lifting gear 
which is a mechanical device electrically inert or dead and 
not used as a radio antenna. The disclosure of the Nit¬ 
schke patent could not be utilized as a radio antenna with¬ 
out very substantial modification. That is, the telescopic 
members would have to be chosen so that they would be 
conductive to radio frequency currents; insulation would 
have to be so arranged that the telescopic sections conserve 
the radio frequency energy and permit such energy to be 
usefully employed; provision would have to be made for 
electrically insulating the controls from the telescopic sec¬ 
tions and from the operating means therefor as otherwise 
it would be impracticable to adjust the position of the 
telescopic sections without dissipating the radio frequency 
energy existing in the telescopic sections. Furthermore it 
would be necessary to maintain an electrical continuity be¬ 
tween the surfaces of the telescopic sections which must 
conduct the radio frequency currents in any position there¬ 
of to which the electrical capacity might be adjusted. Also 
provision would have to be made for establishing an elec¬ 
trical connection at the base of the antenna to the radio 
apparatus. There is no teaching in the Nitschke disclosure 
of any of these requirements necessary in a radio antenna 
as set forth in the claims in suit. The Nitschke disclosure 
has no more affect with respect to the validity of the claims 
in suit than the disclosures of the reference patents from 
which Appellants distinguished the claims in suit during 
prosecution of their application and accordingly finality of 
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the decision of the Patent Office officials exists in this case 
as in the case of The Williams Manufacturing Company v. 
United Shoe Machinery Corporation, 316 U. S. 364. 

35. Finding 35 should be revised to read: Siewert prior 
patent 1,073,294, added to the prior patents cited in Ap¬ 
pellees’ Answer shortly before trial, relates to an exten¬ 
sion and retraction device which is electrically inert or 
dead and is not used as a radio antenna. The disclosure 
of the Siewert patent would have to be very substantially 
modified to permit the structure to be used as a radio 
antenna. Insulation would have to be provided in the 
proper position to electrically insulate the device from the 
earth and insulation would have to be arranged to insulate 
the controls and the telescopic sections from the body of 
the operator; the telescopic sections would have to be made 
from suitable electrically conducting material; a proper 
electrical connection means would have to be provided in 
the base of the antenna to permit the utilization of radio 

i frequency energy; arrangement would have to be made to 
insure proper electrical connection between the several tele¬ 
scopic sections at all times in either retracted, extended, or 
partially retracted or partially extended position. The Sie¬ 
wert disclosure lacks any perception of Appellants’ inven¬ 
tion. Potts & Co. v. Creager et al., 155 U. S. 609; Webster 
Loom Company v. Higgins, 105 U. S. 580. 

36. Finding 36 should be modified to read. Claims 1 and 
2 of the patent in suit are of sufficient scope to embrace 
and include the construction of Appellees’ device, PI. Ex. 1. 

37. Finding 37 should be modified to read: The Ap¬ 
pellees’ device as exemplified by PI. Exs. Nos. 1, 3, 17 
(CCW-1) and 19, infringes claims 1 and 2 of the patent in 
suit. 

38. Finding 38 is erroneous as the prior patents cited 
during prosecution of Appellants’ application did not dis- 

i close receiving antennas when interpreted to mean that the 
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telescopic sections themselves form an electrically live 
radio frequency element as distinguished from an electri¬ 
cally dead, mechanical supporting mast for suspending the 
antenna wire. There is nothing in the prosecution history 
of Appellants 7 application which precludes Appellants’ 
claims 1 and 2 from being read upon Appellees’ device, 
PL Ex. 1. 


The Conclusion of Law No. 1 should be affirmed. 

The Conclusion of Law No. 2 should be reversed and the 
Court should hold that the scope of Appellants’ claims 1 
and 2 is sufficiently broad to fully embrace and include 
Appellees’ device, PI. Ex. 1. 

The Conclusion of Law No. 3 should be reversed and the 
Court should hold that Appellees’ device as exemplified 
by PI. Exs. 1, 3, 17 (CCW-1) and 19 infringes claims 1 and 
2 of the patent in suit. 

The Conclusion of Law No. 4 is erroneous as the prior 
patents cited during prosecution of claims 1 and 2 of the 
patent in suit did not disclose receiving antennas when in¬ 
terpreted to mean that the telescopic sections themselves 
form an electrically live radio frequency element as dis¬ 
tinguished from an electrically dead, mechanical supporting 
mast for suspending the antenna wire. Appellants are not 
estopped to assert claims 1 and 2 against Appellees’ de¬ 
vice, PI. Ex. 1. 

Conclusion of Law No. 5 should be reversed; the patent 
in suit should be held valid and infringed and an account¬ 
ing for profits and damages with costs against Appellees 
should be ordered. 


LOUIS A. GEBHARD, 
RAYMOND B. MEYER. 


JOHN B. BRADY, 
Attorney for Appellants. 
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APPENDIX. 

Complaint for Infringement of Patent. 


To the Honorable, the Judges of the District Court of the 

United States for the District of Columbia: 

1. This is a suit brought under the patent laws of the 
United States for infringement of claims 1 and 2 of the 
hereinafter mentioned United States Letters Patent 
1,903,811, issued April 18, 1933. (Act of March 3, 1911, 36 
Stat. 1091 (Judicial Code (Cochrane v. Deener, 94 U. S. 
780; 11 0. G. 687) (U. S. C., title 28, sec. 109.) Plaintiffs 
are citizens of the United States and residents of Washing¬ 
ton, District of Columbia. Defendant No. 1, General Mo¬ 
tors Sales Corporation, is a corporation of the State of 
Delaware, and has a regular and established place of busi¬ 
ness in the Transportation building, 17th & H Street, N. 

W., Washington, D. C. Defendant No. 2, Capitol 
2 Cadillac Company, is a corporation of the State of 
Delaware, and has a regular and established place 
of business at 1222—22nd Street, N. W., Washington, D. C. 

2. On April 18, 1933, United States Letters Patent No. 
1,903,811 were duly and legally issued to plaintiffs for an 
invention in an Antenna System; and since that date plain¬ 
tiffs have been and still are the owners of those Letters 
Patent. 

3. Defendants have for a long time past been and still 
are infringing claims 1 and 2 of those Letters Patent by 
selling and/or using antenna systems embodying the pat¬ 
ented invention, and will continue to do so unless enjoined 
by this court. Defendant No. 1, General Motors Sales Cor¬ 
poration, has infringed claims 1 and 2 of said Letters Pat- 
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ent by selling and distributing to Defendant No. 2, Capitol 
Cadillac Company, and others, Oldsmobile automobiles hav¬ 
ing installed thereon the Oldsmobile antenna, part No. 
982225, and also by selling and distributing to Defendant 
No. 2, Capitol Cadillac Company, and others, the said Olds¬ 
mobile Antenna as an accessory. Defendant No. 2, Capitol 
Cadillac Company, has infringed claims 1 and 2 of said 
Letters Patent by purchasing, selling and/or using Olds¬ 
mobile automobiles having installed thereon the Oldsmobile 
antenna, part No. 982,225, and also in selling the said Olds- 
i mobile antenna as an accessory in accordance with the de¬ 
scription attached hereto and marked Exhibit A. 

4. Plaintiffs have given written notice to Defendants of 
the said infringement. 

3 Wherefore Plaintiffs demand a preliminary and 

final injunction against further infringement by De- 
1 fendants or either of them, and those controlled by Defend¬ 
ants, an accounting for profits and damages, and an assess¬ 
ment of costs against Defendants. 

: LOUIS A. GEBHARD, 

I RAYMOND B. MEYER, 


City of Washington, 

District of Columbia. 

LOUIS A. GEBHARD and RAYMOND B. MEYER, be¬ 
ing duly sworn, depose and say that they are the Plaintiffs 
named in the foregoing Complaint; that they have read the 
same and know the contents thereof; and that the same is 
true of their own knowledge except as to the matters there- 
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in stated to be alleged on information and belief and as t< 
those matters, they believe it to be true. 

LOUIS A. GEBHARD. 
RAYMOND B. MEYER. 

Sworn to and subscribed before me 
this 19th day of February, 1941. 

Charles L. Adams, 

Notary Public. 

JOHN B. BRADY, 

Solicitor, 

John B. Brady, 

600-603 Barrister Building, 

635 F Street, N. W., 
Washington, D. C. 

Telephone: National 4806. 


4 Answer. 

Answer of defendants, General Motors Sales Cor¬ 
poration and Capitol Cadillac Company, to the complaint 
of plaintiffs, Louis Gebhard and Raymond B. Meyer: 

1. Defendants admit that this is an action brought under 
the patent laws of the United States for purported infringe¬ 
ment of claims 1 and 2 of United States patent No. 1,903,811, 
issued April 18,1933 and that General Motors Sales Corpor¬ 
ation is a corporation of the State of Delaware and has a 
regular and established place of business in the Transpor¬ 
tation Building, 17th and H Streets, N. W., Washington, 
D. C., and that defendant Capitol Cadillac Company is a 
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corporation of the State of Delaware and has a regular and 
established place of business at 1222-22nd Street, N. W., 
Washington, D. C., but they deny each and every of the 
other allegations contained in paragraph 1 of the complaint. 

2. Defendants admit the grant of letters patent No. 1,- 
903,811 on April 18, 1933, but deny each and every other 
allegation contained in paragraph 2 of the complaint. 

5 3. Defendants admit that defendant, General 

Motors Sales Corporation, sold and distributed to 
defendant, Capitol Cadillac Company and others, Oldsmo- 
bile automobiles having installed thereon the Oldsmobile 
antenna, part No. 982225 and also sold and distributed to 
defendant, Capitol Cadillac Company and others, the said 
Oldsmobile antenna as an accessory and that defendant, 
Capitol Cadillac Company has purchased, sold and used 
Oldsmobile automobiles having installed thereon the Olds¬ 
mobile antenna, part No. 982225, and also sold the said 
Oldsmobile antenna as an accessory in accordance with the 
description attached to the complaint and marked Exhibit 
A, but they deny each and every of the other allegations 
contained in paragraph 3 of the complaint. 

4. Defendants deny each and every of the allegations 
contained in paragraph 4 of the complaint and aver that 
General Motors Sales Corporation and Capitol Cadillac 
Company each received a letter, both dated January 14, 
1941, purporting to notify them of infringement of patent 
in suit No. 1,903,811. 

5. Defendants aver, upon information and belief, that 
the letters patent of the United States in suit No. 1,903,811 
is invalid and void for the reason that the alleged invention, 
attempted to be patented therein, and every material and 
substantial part thereof, had, prior to the alleged invention 
or discovery thereof by the said Louis A. Gebhard and Ray- 
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mond B. Meyer, or more than two years prior to the filing 
of application for letters patent therefor, been patented 
described and contained in letters patent of the United 
States as follows: 

6 Number Name Date 

1,070,167 Nitschke Aug. 12, 1913 

1,306,145 Hammond June 10, 1919 

6. Defendants aver, upon information and belief, that 
in view of the knowledge and practice in the art at and prior 
to the date of filing of application for letters patent No. 
1,903,811, it required no invention whatsoever, but only the 
ordinary skill of the art to produce the alleged invention 
of said letters patent in suit No. 1,903,811, and that said 
letters patent is consequently void for lack of patentable 
novelty. 

7. Defendants aver, upon information and belief, that 
by reason of the proceedings had or taken in the United 
States Patent Office in the prosecution of the application 
for letters patent of the United States in suit No. 1,903,811, 
the patentees thereof, their legal representatives or as¬ 
signs, are estopped from maintaining the same in such 
scope as to cover or embrace any apparatus which defend¬ 
ants may have made, used or sold, or which they are now 
making, using or selling. 

8. Defendants aver that they have been diligent in as¬ 
certaining and setting forth herein instances of prior 
knowledge, invention, public use, publication and patenting 
of the alleged inventions of letters patent of the United 
States in suit No. 1,903,811, yet, believing many further in¬ 
stances to exist, they pray leave to add the same by amend¬ 
ment or otherwise when ascertained. 

Defendants therefore deny that the plaintiffs are entitled 
to the relief prayed for in the complaint or to any 
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7 part thereof, or to any relief against these defend¬ 
ants, and they pray that the complaint be dismissed 
with costs to them. 

GENERAL MOTORS SALES CORPORATION 
and CAPITOL CADILLAC COMPANY, 

By DRURY W. COOPER, 

Their Attorney. 

• 

JOHN G. SBARBARO, 

Attorney for Defendants, 

National Press Building, 

Washington, D. C. 

Drury W. Cooper, 

Drury W. Cooper, Jr. 

Counsel. 

Service of a copy of the foregoing answer is acknowledged 
this 31st day of March, 1941. 

JOHN B. BRADY, 

Attorney for Plaintiffs. 


Defendants' Notice Amending Paragraph 5 of Answer. 

(Same Title.) 

8 Mr. John B. Brady, 

Colorado Building, 

14th & G Streets, N. W., 

Washington, D. C. 

Sir: 

Please take notice that at the trial of this case we will 
rely in connection with the defense set up in paragraph 



7 


numbered 5 of the answer heretofore filed in this suit, on 
the following United States Letters Patent Number 1,073, 
294 to A. Siewert granted September 16,1913 for Extension 
and Retraction Device. 

The foregoing notice is given pursuant to the provisions 
of the Revised Statutes of the United States, and particu¬ 
larly Section 4920. 

JOHN G. SBARBARO 
Solicitor for Defendants, 
National Press Building, 
Washington, D. C. 

Dated: January 12, 1942. 

Service of a copy of the above notice is acknowledged 
this 12th day of January, 1942. 

JOHN B. BRADY 


9 Stipulation. 

For the purpose of conserving the time of the Court the 
parties to the above-entitled case hereby stipulate the fol¬ 
lowing facts: 

Louis A. Gebhard and Raymond B. Meyer were at the 
time of the commencement of this suit, and are, owners of 
Letters Patent No. 1,903,811, granted April 18, 1933, for 
Antenna System. 

Subsequent to the grant of the patent in suit and prior 
to the filing of the complaint, defendants herein sold within 
the jurisdiction of this Court, Oldsmobile automobiles on 
which the telescopic radio antenna of the type represented 
by Exhibit 1 was installed. Defendants also sold, during 
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the same period, the radio antenna represented by Exhibit 
1 as an accessory. 

Prior to January 14, 1941, Plaintiffs purchased from De¬ 
fendant, Capitol Cadillac Company, the radio antenna iden¬ 
tified as Exhibit 1, sold by Capitol Cadillac Company 
10 at Defendant’s established price of $5.25, as evi¬ 
denced by receipted bill, Plaintiffs’ Exhibit 2. A cir¬ 
cular represented by Exhibit 3 accompanied the radio an¬ 
tennas Exhibit 1 as sold by Capitol Cadillac Company. 

By letters dated January 14, 1941, plaintiffs notified 
General Motors Corporation, Detroit, Michigan; General 
Motors Sales Corporation, Oldsmobile Division, Transpor¬ 
tation Building, Washington, D. C.; Oldsmobile Division 
General Motors Sales Corporation, Lansing, Michigan; and 
Capitol Cadillac Company, 1222 - 22nd Street, Washington, 
D. C., of infringement of said Letters Patent by the sale 
of Oldsmobile automobiles employing Oldsmobile part No. 
982225, group 9650, both installed on automobiles and sold 
by defendants as an accessory. 

Capitol Cadillac Company and other dealers of General 
Motors Sales Corporation, exhibited in their business es¬ 
tablishments a display panel on which the Oldsmobile auto¬ 
mobile telescopic radio antenna is featured as shown in 
photographs marked Exhibits 4, 5, 6 and 7. The display 
panel illustrated was installed in the Washington, D. C., 
office of General Motors Sales Corporation, Transporta¬ 
tion Building, Washington, D. C., prior to the filing of the 
complaint herein. Exhibit 4 is a front view of the Oldsmo¬ 
bile demonstration panel; Exhibit 5 shows the Oldsmobile 
radio antenna on the display panel in collapsed position; 
Exhibit 6 shows the Oldsmobile radio antenna on the dis¬ 
play panel in projected position; Exhibit 7 shows the rear 
view of the Oldsmobile demonstration panel illustrating the 
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control mechanism for projecting and collapsing the 
11 Oldsmobile antenna; Exhibit 8 shows the Oldsmobile 
telescopic radio antenna as installed on an Oldsmo¬ 
bile with the antenna element in collapsed position; Exhibit 
9 shows the telescopic Oldsmobile radio antenna with the 
multiplicity of telescopic tubular sections in projected posi¬ 
tion on an Oldsmobile automobile; and Exhibit 10 shows 
the control mechanism for the Oldsmobile radio antenna 
on the dashboard interiorly of the Oldsmobile automobile 
for controlling the projection and collapse of the Oldsmo¬ 
bile radio antenna from the interior of the car. 

After notice of Infringement, Defendants continued the 
sale of the projectible and collapsible radio antennas repre¬ 
sented by Exhibit 1 and sold the same both installed on 
Oldsmobile automobiles and as accessories. Exhibit 11 is 
a bill of sale evidencing on April 2, 1941, the sale of an 
Oldsmobile telescopic projectible and collapsible radio an¬ 
tenna of the type illustrated by Exhibit 1, sold at the same 
established price of $5.25. 

Prior to the adoption, use and sale by Defendants of the 
radio antenna represented by Exhibit 1, General Motors 
Corporation applied for patents on automobile radio an¬ 
tennas constituting Exhibits 12 and 13, and identified as 
follows: 

2,203,945 to William C. DeRoo and Bertram A 
Schwartz, of Kokomo, Indiana, and Jules Agra- 
Ex. 12 monte, Birmingham, Michigan, granted June 11, 
1940. 

Ex. 13 2,212,253 to Karl Stief, Mainy, Germany, granted 
August 20,1940. 

The antenna of the patent Exhibit 12 was sold on auto¬ 
mobiles by Defendants prior to the adoption of the antenna 
of Exhibit 1. 
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Defendants also sell and nse on General Motors Auto¬ 
mobiles a pump type radio antenna represented by 
12 Exhibit 14 (excepting the foot pump) and illustrated 
in circular Exhibit 15, at a price of $8.00, as evi¬ 
denced by bill of sale dated June 7,1941, marked Exhibit 16. 

General Motors Corporation purchased the radio antenna 
represented by Exhibit 1 from The Radiart Corporation, 
Cleveland, Ohio. Exhibit 17 is a copy of a catalogue of 
The Radiart Corporation relating to radio antennas and 
showing the antenna (CCW-1) of Exhibit 1. 

Exhibit 18 comprises correspondence between Plaintiffs 
and Defendants and the manufacturer, The Radiart Cor¬ 
poration. 

Exhibit 19 shows enlarged sectional views of the Olds- 
mobile radio antenna of Exhibit 1, wherein, the antenna 
element comprises a multiplicity of tubular sections 4, 5 
and 6, telescopically disposed one with respect to another. 
There is a means 7 extending axially through the said sec¬ 
tions for controlling the projection or collapse of the said 
sections with respect to each other for correspondingly con¬ 
trolling the effective capacity of the antenna element. The 
tubular member 4 is erected upon a support which com¬ 
prises two spaced insulating bushings 3. These two bush¬ 
ings 3 support a short hollow tube 8 which extends within 
the lower end of the largest of the telescopic antenna mem¬ 
bers 4. The telescopic antenna member 4 is insulated from 
the outer sleeve-like support 32 which is in turn supported 
on the vehicle by means of insulated bushings 10 and se¬ 
curing nuts 11 which engage the threaded exterior of the 
sleeve-like support 32. The lower end of the short hollow 
rod 8 is screw threaded and receives the clamping nuts 12 
which secure the lead-in lug 30 to which the cable 31 is 
connected. Cable 31 is insulated from the supporting means 
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for the antenna and connects the antenna to the radio ap¬ 
paratus in the automobile. The means controlling 
13 the projection or collapse of the sections is insulated 
from the supporting means through insulated bush¬ 
ings 15 and by the means 16 which may be revolved to pro¬ 
ject or collapse the telescopic tubular sections of the an¬ 
tenna by turning the rotatable control shaft 14. 

Exhibit 20 is a specimen of the Oldsmobile standard 
radio receiver Model 982216 sold by Defendants in com¬ 
bination with the radio antenna Exhibit 1 at a price of 
$40.00. Defendants also sell a Deluxe model radio receiver 
in combination with the radio antenna of Exhibit 1 at a 
price of $56.00 which is similar to standard receiver model 
982216, except that electrically operated tuning controls 
are provided instead of mechanically operated tuning con¬ 
trols. 

Exhibit 21 is a copy of the instructions for installation 
of the Oldsmobile standard radio receiver of Exhibit 20 
which accompanies each receiver Model 982216 sold by De¬ 
fendants. 

Exhibit 22 is a wiring diagram of the Oldsmobile Stand¬ 
ard Radio receiver, Model 982216. 

General Motors Corporation, a corporation organized 
and existing under and by virtue of the laws of the State 
of Delaware is conducting and paying for the defense of 
this action. 

That Defendants reserve their rights to object to any¬ 
thing contained in this stipulation upon the grounds of 
relevancy or materiality. 

JOHN B. BRADY, 

Solicitor for Plaintiffs. 

JOHN G. SBARBARO, 
Solicitor for Defendants. 
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Statement of Evidence. 

• - -«?-* • 

* _ i 

TESTIMONY OF EDWIN C. CAULK. 

31 Q. State your name, residence and occupation. 
A. Edwin C. Caulk, Junior, 311 Dale Drive, Silver 

Spring, Maryland. 

The Court: You will have to speak louder. 

The Witness: I am Central Office Analyzer for 
the C. and P. Telephone Company. 

By Mr. Brady: 

Q. Are you familiar with the operation of the radio 
antenna represented by Plaintiffs 7 Exhibit No. 1 

32 which I hand you? A. I have used one of these for 
about a year and a month. 

Q. What has been your experience with the operation 
of this antenna? A. Well, it has been very satisfactory 
for reception in an automobile receiver. I have found, 
from my experience, that the antenna can be used in a 
lowered position for most local stations; some weak local 
stations. And in some vicinities in town, I get the signal 
strength—the signal strength gets weak and the noise 
level increases, and by running the antenna up, why, the 
signal can be brought in better; and on an actual trial, 
listening to a station in New York, I turned the antenna 
all the way up, and tuned it in satisfactorily; and, then, 
lowering the antenna all the way, the signal could be hard¬ 
ly distinguished and the noise became too much to listen 
to, satisfactorily. 

Q. What type of receiver were you using with it, with 
the antenna, during the tests? A. An Oldsmobile Deluxe 
push-button receiver. 

Q. What kind of a car was it installed in? A. In a 
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’41 Olds, and later I got a ’42 Olds, had one of these put on 
the ’42 Olds with the same receiver, same type of receiver. 

Q. Do you know what kind of antenna is available for 
the 1942 Olds? A. They had a manually operated 
33 antenna, that is, it had to be moved up or down from 
outside the car, and I had unpleasant experiences 
with that type of receiver in a car I had previously, and 
w r hen I bought the car it was with the understanding that 
I could get an antenna of this kind, and the dealer happened 
to have one like this (indicating) in stock from his pre¬ 
vious ’41 models, and he gave me that one, and I have that 
now on my present car. 

Q. What were some of those experiences you had with 
the kind of antenna that you say you had manually ad¬ 
justed? 

Mr. Cooper, Sr.: I do not see, at the moment, 
that it is material what the trouble was with another 
antenna. I can infer that the trouble was not due to 
infringement. 

Mr. Brady: In order to show the advantage of 
this device, I must show the relative methods of 
operation of the different devices. 

The Court: I will permit him to answer. 

The Witness: The previous automobile that I 
had, had an antenna that had to be raised or low¬ 
ered from outside of the car, and while down through 
North Carolina, a truck approached me that had an 
overhanging load and the road was too narrow for 
me to pull away from the truck far enough to avoid 
his load striking my antenna; and driving down the 
open highway, I always used my antenna all the way 
up, particularly in territory where there are few 
good local stations, and the truck, the load on the 
truck, struck the top of the antenna hard enough 
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34 to bend the tip, and there was no way I could pre¬ 
vent it at that time, because I would have had to 
reach outside of the car to lower it, and that would 
have been unsafe to do without stopping the car be¬ 
cause of the reach, the distance I would have to 
extend my arm outside of the window of the car. 


TESTIMONY OF DR. JOHN M. MILLER. 

37 Q. Please give your name, residence and occupa¬ 
tion. A. John M. Miller 1429 Madison Street, 

Northwest;— 

Mr. Cooper, Sr: Washington, D. C.? 

The Witness: Washington, D. C.—radio engin¬ 
eer presently employed by the U. S. Naval Re¬ 
search Laboratory as an Associate Superintendent 
of the Radio Division of that Laboratory. 

Q. What is the extent of your education? A. I have 
obtained the B. A. Degree from Yale University, in 1904, 
and the M. A. Degree in 1907, and the Ph. D. Degree in 
1915. The Ph. D. Degree was obtained in physics. 

Q. Have you had any experience on the subject of 

38 antenna systems in the radio communications field? 
A. Yes, for very many years I have done both theoret¬ 
ical and experimental investigation on antennas and the 
performance of antennae. 

Q. Can you refer us to any publications which you may 
have made with respect to antenna systems? A. The first 
publication I made was while I was employed at the Bu¬ 
reau of Standards, probably 1917 or 1918. 

Mr. Cooper, Sr.: Would it not be better to just 
show the document you have in mind? That may 
save time. 
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By Mr. Brady: 

Q. You mentioned a Bureau of Standards publication, 
numbered 74, “Radio Instruments and Measurements”, 
and I refer you to page 69 and ask you to state whether you 
had anything to do with that publication. 

The Court: I assume that the purpose of this 
inquiry is to qualify Dr. Miller. 

Mr. Brady: Precisely, sir. 

Mr. Cooper, Sr.: I think that can be stipulated; 
I won’t raise any question on the Doctor’s ability. 
I can understand this, myself. 

The Court: Very well, we can stipulate his quali¬ 
fications. 

Mr. Brady: It is stipulated and agreed that Dr. 
Miller is qualified to testify to the principles in¬ 
volved in the patent in suit. 

By Mr. Brady: 

39 Q. What is the purpose of the antenna system 
in radio communication systems ? 

Mr. Cooper, Sr.: May I have that stipulation, 
again, please? 

(The record read by the reporter.) 

By Mr. Brady: 

Q. What is the purpose of an antenna system in radio 
communications systems? A. The purpose of an antenna 
in radio communication systems is either to impress energy 
upon the ether, or transmitting medium, or to extract en¬ 
ergy from that medium in reception. The matter of im¬ 
portance in both cases is the ability of the antenna to co¬ 
operate with the transmitting medium. 

Q. Can you draw any comparisons in the operation of 
antenna systems in radio receiving systems and in radio 
transmitting systems? A. Yes; in general, the antenna is 
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of the same importance, and the characteristics of the an¬ 
tenna are of the same importance whether it be used for 
transmission or reception. In general, in a complete trans¬ 
mitting system, the antenna is used for transmission: and 
the antenna that is used for reception can be interchanged, 
and the performance of the system will remain the same. 

Q. Have you read, and do you understand the 

40 disclosure of the Gebhard and Meyer patent, 1,903,- 
811, in suit, and the file history connected with the 

patent? A. Yes, I have read it and understand it; and I 
have also read the file wrapper of the patent in suit. 

Q. Now, can you conveniently refer to the chart which 
has been prepared and state what are the features and ad¬ 
vantages of the Gebhard-Meyer invention, on the antenna 
system? A. The antenna of the Plain tiff s’ patent is one 
which is extensible and retractible by a control means. The 
antenna, itself, or the extensible or retractible means, itself, 
acts as the antenna. It is the live element, that is, it car¬ 
ries the high frequency currents which enter into the re¬ 
ception by means of the antenna. The components of the 
antenna are supporting members—which is this portion 
of the antenna (indicating)—and a tubular section. The 
first tubular section—within that first tubular section is a 
second tubular section which, by means disposed inside 
the tubular sections, can be raised and lowered at will. The 
control means is illustrated on the diagram by—designated 
by the letter E, and it includes a crank which is convenient 
for the operators. This system, this extensible and re¬ 
tractible system, itself, operates as the antenna; in other 
words, the current which flows, the high-frequency cur¬ 
rents actually flow through the extensible member, itself. 

Q. What is your knowledge and understanding of 

41 the term “radiating element’’ in Claim 1 of the 
patent? A. The term “radiating element” simply 
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means an antenna with the further qualification that it is 
the live portion of the antenna that is carrying the radio 
frequency current. It has been so distinguished, say, from 
a dead part or a part of the antenna which in some cases 
may be the supporting mast that will not play any part in 
the radiation. In this case, the antenna, itself, is alive and 
is the radiating element. The fact that it is a radiating 
element is just as important, whether the antenna be used 
for transmission or reception, that is, the radiating char¬ 
acteristics of the antenna determine its utility as a receiv¬ 
ing unit. 

Q. What is your understanding of the term “conductive 
radiating tubular member 77 and the term “second con¬ 
ductive radiating tubular member 77 in Claim 2 of the pat¬ 
ent? A. Well, on this diagram the tubular member A 
which here is not completely shown—that is, it is broken 
off or extends above the box or chassis of the apparatus— 
is the first conductive radiating tubular member. The 
member B, which can be extended or withdrawn into the 
member A, is the second conductive radiating tubular mem¬ 
ber. Each of these members is a radiating member; that is, 
it is able to react with the ether and take part in the re¬ 
ception or transmission of signals. 

Q. Will you explain the Gebhard-Meyer antenna sys¬ 
tem, making reference to the letters on the chart? 
42 A. The letter A is the conductive—I had better 
start with the letter D, which represents the sup¬ 
port. Upon this support is the first radiating tubular 
member, A; within this tubular member is the second 
radiating tubular member B, and the letter C designates 
means wdthin these tubular members for extending or 
retracting the antenna. The letter E designates the con¬ 
trol means for bringing about extension or retraction of 
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the antenna and is provided for the convenience of the 
operator in bringing this about. 

Q. Now, referring to— 

The Court: Excuse me, please. 

(Discussion was had outside the record.) 

By Mr. Brady: 

Q. Referring to Plaintiffs’ Exhibit 1 and to the chart, 
will you now explain the Defendants’ device, making 
reference to letters on the chart? A. Perhaps it is easier 
to see the components from the chart than it is from the 
device itself, but it is constituted, again referring to the 
letters on the chart, by a supporting member D, a conduc¬ 
tive tubular member, radiating member, A; a second con¬ 
ductive tubular radiating member B, and a control means, 
C, which, in this case is a type of wire, or which serves 
to extend the antenna and retract it; and then the control 
means is shown at E, together with a knob, disposed con¬ 
venient to the operator for bringing about the exten- 
43 sion or retraction of the antenna. 

Q. What features make the Defendants’ device 
desirable as an antenna system? A. The matter of ex¬ 
tension of the antenna is useful in that it makes the an¬ 
tenna more efficient, either for reception or transmission. 
The retractibility of the antenna is a matter of conven¬ 
ience. The provision of the control means being within 
the tubular members has the advantage of protecting this 
means from the elements, and also the advantage of ap¬ 
pearance; that is all. 

Q. From your experience, can you say whether or not 
the antenna of Exhibit 1 will function as a transmitter as 
well as a receiver? 

Mr. Cooper, Sr.: I object to that, if your Honor 
please, unless some effort is going to be made to 
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connect up the Defendants’ antenna with a trans¬ 
mitter made and sold by the Defendants; otherwise, 
it is perfectly immaterial whether it can be used 
in that manner, because Defendants have not been 
charged with selling this device for use as a trans¬ 
mitter. 

Mr. Brady: The witness has already testified, 
your Honor, as to the interchangeability, generally; 
now, I want to ask him specifically, as to— 

The Court: The Court would like to be advised 
as to what Exhibit 1 is, here (indicating). 

Mr. Brady: That is the antenna system or de- 
r^ce. 

44 The Court: What was the question, again? 

(The pending question was read by the reporter.) 

The Court: I think he may answer that. 

The Witness: The antenna of Exhibit 1 will 
operate both as a transmitting and receiving anten¬ 
na; and, in fact, the same characteristics would 
determine efficiency of its operation in both cases. 
That is, the properties of an antenna which make it 
a good transmitting antenna are exactly the same 
properties as those which make it a good receiving 
antenna. As I have previously stated, in any trans¬ 
mission system, the receiving and transmitting an¬ 
tenna can be interchanged and the operation of the 
system will be unaffected. 

By Mr. Brady: 

Q. Is there any distinction between “an antenna” and 
“a radiating antenna element”? 

Mr. Cooper, Sr.: I will object to that, if your Hon¬ 
or please, because this raises the question of what 
the legal effect of putting the word “radiating” 
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into the claims after they had been rejected in the 
Patent Office. 

The Court: I understand the contention of the 
Defendants is that this device primarily is a so- 
called receiving antenna. 

Mr. Cooper, Sr.: Of the Defendants, yes, sir. 

The Court: And that if there is anything in the 
nature of transmission connected with it, the device 
itself is not used for transmission purposes. 

45 Mr. Cooper, Sr.: That is it, sir. 

The Court: So that, therefore, on that basis, I 
allowed the last question; and on the same basis, 
for the purpose of distinguishing between the claim 
of the Defendants and the claim of the Plaintiffs, 
I will allows the question. 

Mr. Cooper, Sr.: I think it is irrelevant here, sir. 

The Court: I am allowing it for what it may 
show; I am not suggesting that it has any direct 
relevancy or probative value. 

The Witness: Will you read that question, again, 
please ? 

(The pending question was read by the reporter.) 

The Witness: No, a radiating antenna element, 
to me, means the same as an antenna, excepting 
possibly that it also brings in the idea that it is 
the active part of an antenna, and not an inactive 
part, such as a supporting mast for the antenna 
wires. 

By Mr. Brady: 

Q. Can an antenna operate as a receiving antenna, un¬ 
less it is a radiating element? A. It cannot. 

Q. Must an antenna inherently radiate when receiv¬ 
ing? A. Yes, the radiation of a receiving antenna is a 
measure of its ability to receive. 
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Q. What is the distinction, if any, between the mast 
or support for an antenna and the antenna, itself? 
4^ A. The mast of an antenna does not enter into the 
transmission or reception, excepting possibly ad- 
versly; the live part of the antenna, or the part which is 
carrying the high-frequency current, is the part which 
enters into the transmission or reception processes,. 

* * • # • 

CROSS EXAMINATION: 

76 Q. Yes. Well, if “radiating” means a member 
which sends out, itself, useful radio waves, the 

Defendants’ does not have, does it? A. The Defendants 
do have a device which sends out radio waves, in recep¬ 
tion; and that is a useful characteristic of the antenna. 
In other words, it is a measure of the effectiveness of the 
antenna, as a receiving antenna. 

Q. But did you not tell me a little while ago—I under¬ 
stood you to—-that the radiation from one of these, as 
a transmitter, is not a useful matter? A. I was refer¬ 
ring then to a secondary effect which takes place in this 
receiver; that is, this receiver is of the type known as a 
superheterodyne. It contains a local oscillator; that local 
oscillator is coupled to, more or less, a degree with the 
antenna, and is used on the receiver; and energy from that 
local oscillator is radiated to— 

Q. (Interposing) What? A. (Continuing) —-more or 
less a degree— 

Q. (Interposing) Radiated to what? A. To the sur¬ 
rounding— 

77 Q. (Interposing) Am I wrong in understanding 
that this— A. (Interposing) But this is not a useful, 

but incidental, feature in connection with the device; and, 
on the other hand, in the actual reception of signals, the 
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antenna radiates these same signals that it receives, and 
the extent to which it radiates the signals is the measure 
of the effectiveness of the antenna as a receiving antenna. 

Q. Who measures that? Does the Defendant? A. 
No, sir, it is a measure of the coupling between the send¬ 
ing antenna and the ether, which is a transmitting medium 
—without this radiating property, the antenna would be 
useless as a receiving antenna. 

Q. Well, it has that inherent capacity, but it is not 
availed of by Defendants’ users in taking messages? A. 
Yes, it is, because it could not receive, unless it also had 
that property. 

Q. I understand, but I say: Is it availed of? When I 
pick up Defendants’ receiver, or turn it on, and I get a 
message from Washington, or wherever it may be, am I 
radiating anything out of my receiver? A. Yes. 

Q. Who gets it? A. Nobody gets it, but it radiates, 
and it is by the action of this radiation that you receive. 

That radiation means that you are taking power 
78 from the ether which is transmitting the signal to 
your antenna, and the radiating characteristic of 
your antenna is one of the important characteristics of 
the antenna. 

Q. Of course, it must have that power; but you have 
not shown me that—I do not understand how these radia¬ 
tions are availed of through the Defendants’ receiver for 
any useful purpose. A. They are availed of in the actual 
operation of reception. 

Q. You say there must be something going across in 
the air in order to complete a radio circuit; is that it— 
with the transmitter in back? A. No, I refer to the fact 
that it is a coupling of the antenna with the ether; the 
thing that permits you to receive a signal from the ether 
is this radiating characteristic. Without it, the antenna 
would not operate as a receiving antenna. 
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Q. Well, then, is there any difference in your judg¬ 
ment between an antenna and a radiating antenna? A. 
No, a radiating antenna and an antenna are one and the 
same thing, except that the “radiating’’ description means 
that the currents, either in reception or transmission, 
flow through the element itself. It is a live member. 

Q. Well, that has been true, unquestionably, since radio 
was first discovered, we will say, by Marconi? A. 
79 Oh, yes. 

Q. So that right from the beginning, the receiv¬ 
ing antenna was a radiating antenna? A. That is 
right; that is true. 

83 The Court: May I ask, Doctor, is it your conclu¬ 
sion that all of the antennas, and I am talking of the 
type of antenna that was prevalent a few years ago 
when radio first came in, the type that you saw on 
the roofs of houses, are radiating antennas? 

The Witness: Radiating elements, yes, sir. 

The Court: In other words, do I understand you 
to say that all antennas are radiating antennas to 
a certain degree? 

The Witness: They are a radiating element, and 
their performance depends, in their receiving, on 
their transmitting characteristics. 


TESTIMONY OF LOUIS A. GEBHARD. 

84 Q. Will you state your name, residence and oc¬ 
cupation? A. My name is Louis A. Gebhard; resi¬ 
dence, 2142 Branch Avenue, Southeast, Washington, D. C. 

Q. You are one of the joint patentees named in the 
Letters of Patent 1,903,811, April 18,1933, for the antenna 
system in suit? A. Yes. 
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Q. What has been your experience in the radio art? 
A. Since 1913, I have been engaged, professionally, in 
the field of radio. I am a graduate of the Harconi Wire¬ 
less Institute and of George Washington University. In 
George Washington University, I received a degree of 
Bachelor of Science in Electrical Engineering. Earlier, 
I was engaged with the Marconi Wireless Telegraph Com¬ 
pany, after which I was engaged in experimental radio 
work, myself. In 1917, I became connected with the U. S. 
Navy as a radio engineer, and I have been engaged, as 
such, up to date. 

Q. Where vras the invention of the Gebhard-Meyer 
patent in suit developed? A. It was developed at 

85 the Naval Research Laboratory in Washington, D. 
C. 

* * • * * 

86 Q. Did you and Mr. Meyer actually build the 
antenna system set forth in Claims 1 and 2 of Patent 

1,903,811? A. Yes. 

Q. Was the antenna system actually used? A. Yes, 
the antenna was actually used for both transmission and 
reception. 

***** 

Q. Have you made any inquiry, or study, of the art, 
prior to the time of your request contained in the docu¬ 
ments to which I have just referred, wherein an antenna 
had been used alternately for either transmission or recep¬ 
tion? 

* * * * • 

87 The Witness: It has been common practice in 
the art, all throughout the years to use an antenna 
for either transmission or reception, simply by pro¬ 
viding a suitable switch and throwing that switch 
from one position, from the transmitting position, 
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to another position, to the receiving position, as 
desired. 

I refer to Duncan and Drew’s book on Radio 
Telegraphy and Telephony to show that this is so, 
and this describes an antenna changeover switch, 
which is common in the art. 

• • # * • 

92 Q. Are there any outstanding licensees under 
the Gebhard-Meyer patent? A. Yes, the United 
States Government has a license to use this patent without 
royalty. 


TESTIMONY OF ALBERT A. HILEMAN. 

105 Q. Well now, referring to Plaintiffs’ Exhibit No. 
1, are you familiar with the operation of that par- 

106 ticular type of antenna? A. Yes. This is one of 
our recent types that I am more familiar with. 

Q. What have been your observations with respect to 
the operation of that antenna? A. We have had very 
satisfactory service from it, sir. It can be operated at 
any time, whether the car is running or not. The installa¬ 
tion has been very simple, the method of installation has 

been quite satisfactory, * * 

• * • * • 

Q. What type of antenna is used on the 1941 model 
Oldsmobile? A. That is this remote control type (indi¬ 
cating). 

Q. Now, what type antenna is used on the 1942 model 
Oldsmobile? A. That is the manual control type which 
you operate by hand, from the outside of the car. 

Q. What has been your experience with respect to that 
tvje of antenna? A. We have not had a great deal of 
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experience with it yet; so far as the operation is concern¬ 
ed, it does not have the handy operation of this type (in¬ 
dicating), naturally. 


TESTIMONY OF RAYMOND B. MEYER. 

108 Q. I show you Plaintiffs ’ Exhibit 20, connected 
to a device similar to Plaintiffs’ Exhibit 1, and ask 

you if you will demonstrate, on this equipment, the effect 
of changing the effective electrical capacity of the antenna 
to received signals! A. With permission, I believe I can 
do so. 

109 Q. I will now connect the Oldsmobile receiver 
with this battery circuit (making connection). It 

may take a few moments for the receiver to warm up. 
A. I will first place the antenna to the maximum height 
(demonstrating); then, I will adjust the volume so that 
it is normally audible, not too loud, and then retract it 
(demonstrating), and the tone produced by the radio loud¬ 
speaker has been reduced. In extending the antenna, 
the tone becomes louder (demonstrating). 

Q. Now, will you show the effect of grounding the an¬ 
tenna! A. Well, in effect, this portion (indicating lower 
portion) is at ground potential on, or at the body of the 
car; now, if we ground the antenna (demonstrating) we 
have lost our radio frequency energy, or a very essential 
part of it (demonstrating fading of volume). 

Q. Now, with respect to the original disclosure of the 
adjustable antenna system, will you say whether or not the 
adjustable antenna system was used both on transmission 
and reception? A. Adjustable antenna systems of this 
nature have been used for both transmission and recep¬ 
tion. 
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TESTIMONY OF LEO A. KELLEY—(CROSS 
EXAMINATION). 

148 Q. I take it that you do not dispute the defini- 

149 tions of terms used by the Institute of Radio Engi¬ 
neers, as applied to radio communication? A. No, 

sir; I do not. 

Q. For example, you agree with respect to the defini¬ 
tion of audio frequency, that “an audio frequency is a 
frequency corresponding to a normally audible sound 
wave.”? A. Yes. 

Q. Now, what is the range of such frequencies? A. 
Audio frequencies extend, generally speaking, from a 
lower limit of approximately 20 cycles per second—pos¬ 
sibly down to 16, with some vagueness in the lower limit— 
up to somewhere between 15,000 and 20,000 cycles per 
second. 

Q. Now, what broad general term would you adopt in 
order to explain the frequencies which are above the limit 
you have just explained? A. Well, relative to audio 
frequencies, they w^ould be higher frequencies. 

Q. That is, the term “high frequency” would explain 
those frequencies above audio frequencies, is that right? 
A. If you used “audio frequencies” as your basis of 
comparison. 

Q. Now, examining Exhibit 1, it is true, is it not, that 
the customer, or automobile operator, can actually use the 
antenna in its lowermost position, isn’t that so? A. He 
can, if he so chooses. 

150 Q. And it is also true that he might use the 
antenna in its extreme extended position, or pro¬ 
jected position, isn’t that so? A. Yes. 

Q. Now, is there anything to prevent the user from 
using that antenna in some intermediate position? A. 
Nothing whatever. 
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Q. So that the customer might use the antenna in a 
partially projected position, a wholly projected position, 
or some intermediate position, is that not right? A. Yes. 

Q. Now, I believe you said something about the auto¬ 
mobile operator not knowing where the position of that 
antenna might be,—did I understand you correctly? A. 
That is correct. From his position inside, in the drivers 
seat, when he is operating the antenna he does not know, 
unless he puts his head out, or gets in some position to 
look at it, to see whether—say—it is approximately half 
up, or all the way up, but he has, even if he looks at it, 
no accurate means of knowing how far it is extended, 
unless he measures it. 

Q. But he can see the antenna through the windshield, 
can he not? A. He may see a portion of it, but he won’t 
know the accurate extension of it. 

Q. Well now, I want you to refer to the Plain- 
151 tiffs’ exhibit, the photographs in the exhibit book, 
8 and 9, and say whether or not the operator of the 
car cannot readily see the antenna, and the position of the 
antenna, by looking through the windshield? A. Sitting 
in the driver’s seat, he certainly cannot see how far it is 
extended. 

Q. Could he see how far it is retracted? A. Or re¬ 
tracted. 

Q. Could he very readily move to a position in which 
he could see it? A. Oh, he might put his head out of 
the window, or he may be able to get into some position, 
and get his head down where he can look up through the 
sloping windshield. 

Q. He would not have to stoop very far, would he? 
A. I never tried it. 

Q. Now, taking Exhibit No. 1, without physically chang¬ 
ing this exhibit in any way, but, let us say, operating with 
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the exhibit in collapsed position,—could you use this on a 
high frequency receiver! A. You could use it ineffi¬ 
ciently; it would be a very poor antenna for a connection 
with something besides a broadcast receiver, because that 
is the purpose for which it was designed. Now, one factor 
that enters in there is the large capacity which exists at 
the bottom of that structure: just below your left hand, 
as you hold it (indicating), that is the metal en- 

152 closure which encloses the drum and the means 
for attaching it to the metal body, for extending it 

out in the air, so that it will extend up through the air, 
providing a relatively large capacity at the bottom which, 
for the purposes of radio, constitutes a shunt or electric 
path to ground, which makes the antenna relatively in¬ 
efficient (indicating details). 

Q. Is it not true that all those parts you mentioned 
are entirely eliminated from the electrical circuit! A. 
No, sir; not at all,—they are very effective in the electrical 
circuit. 

Q. The antenna, itself, is wholly insulated from those 
parts, is it not! A. It is insulated with respect to direct 
current potentials, but it forms an electrical capacity with 
all of the other metal objects in the vicinity which, at 
radio frequency, constitute readily conducting paths for 
radio frequency currents. 

Q. Is that capacity variable! A. Now, referring 
to what capacity,—sir! 

Q. The same capacity you were referring to. A. No. 
Q. What happens to that capacity when the antenna is 
projected! A. Nothing,—nothing happens to it. 

Q. That antenna, however, does possess variable 

153 electrical capacities, does it not! A. The electrical 
capacity varies, and it depends upon the amount of 

extension, manner of installation, and so forth. 
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Q. Now, will you be kind enough to refer to Plaintiffs ’ 
Exhibit No. 3 and state your understanding of the expres¬ 
sion: ‘ ‘The antenna is telescopic and can be extended or 
lowered by rotation of the control knob mounted on the 
car instrument panel. Reception of distant broadcasts 
will be improved by extending the antenna to its full 
length.”? A. Well, I have already explained that, I 
think, in my direct testimony, and I will repeat it for you, 
if you wish: When I said that in broadcast reception all 
you are interested in is getting a signal which is loud 
enough to overcome the background noises and when 
you have secured that you do not care about any efficiency, 
or inefficiency,—that is the criterion for satisfactory re¬ 
ception with a broadcast receiver. 

Q. Referring to Plaintiffs’ Exhibit 17, which is the 
catalogue of the manufacturer explaining about this de¬ 
vice, what is your understanding of the statement: “New 
wind-up aerial sensation.”? 

Mr. Cooper, Sr.: If your Honor please, I am 
going to object. That is a manufacturer’s catalogue. 
It did not emanate from this Defendant, and we are 
not bound, of course by anything he said. 

The Court: I will let it go. 

154 The Witness: Was tnere a question, sir? 

Mr. Brady: Did your Honor allow the question? 

The Court: Yes. 

Read the question, Mr. Reporter. 

(Question read.) 

The Witness: I think it is an advertising—well, 
I was going to say—blurb,—I can’t think of the 
proper term for it; in other words, it is something 
to attract somebody to buy it, and that is the pur¬ 
pose of every advertisement. 
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By Mr. Brady: 

Q. Do, or do you not, agree with the statement: “Ra- 
diart’s sensational new wind-up aerial now offers fool¬ 
proof operation of the aerial from inside of car. Nothing 
to adjust outside of ear. All sections raised or lowered 
by the convenient wind-up knob. Up or down, you can 
stop at the exact height desired for receiving, or to clear 
obstructions overhead.” A. I do not suppose you want 
me to comment on the characterization, “sensational”, 
again, do you? 

Q. We can omit that. A. Very well. I think that it 
is saying that it is a very convenient way to have an 
aerial—that you can extend or retract it without having 
to reach outside, or get outside of the car. 

The Court: What does that “overhead obstruc¬ 
tions” mean,—does that refer to branches or trees? 
155 The Witness: It might be trees, sir. 

The Court: Or something like that truck? 

The Witness: Or spreading branches, or the 

top of the garage door. 

# • • * • 

158 Q. Now, will you be kind enough to refer to the 
Hammond patent, 1,306,145, entitled “Aerial for automo¬ 
bile torpedos”, and tell us what is the purpose of the in¬ 
stallation on the torpedo? A. The purpose of the in¬ 
stallation is to provide a compact antenna system which will 
not interfere with the ejection, or projection of the tor¬ 
pedo, itself, in the first instance, and yet will be extended 
up to a good height for radio reception during the progress 
of the torpedo through the water. 

Q. Why do you want a radio antenna on a torpedo, any¬ 
way? A. You would use it in order to steer the torpedo 
around, to control its direction. 

Q. Do we understand that this torpedo is a projectile, 
loaded with explosives? A. That is my understanding. 


32 


Q. The torpedo is remotely controlled by radio, is it 
not? A. That is right, and that is exactly what I meant 
when I said—steered by radio. 

Q. Now, if that torpedo is used in its normal manner, 
against an objective,—what happens? A. It is entirely 
destroyed. 

Q. What provision is there for retracting the element 
D, into the element B, in the disclosure of the Hammond 
patent? A. None is provided; none is required in 

159 this particular use of the telescoping antenna. 

Q. Do you agree that once the member D is pro¬ 
jected from within the member B, that there is no occasion 
to ever retract the device? A. In this particular applica- 
i tion of a telescopic antenna, the answer is—yes. 

Q. Will you please refer to the Plaintiffs’ Exhibit 14 and 
tell us whether or not the disclosure in the Hammond 
i patent bears any similarity to the device of Exhibit 14? 

i A. It bears this similarity: That the motive power for 

causing the extension or retraction of the telescopic mem- 
i bers is air, in one instance, in the form of compression,— 
in the other, it is in the form of a vacuum. 

Q. Will you point out, in the Hammond patent, any 
means which extend axially through the telescopic sections? 
A. There are none. 

The Witness: I beg pardon,—may I have that 
question again,—I think I misunderstood. 

(Question read.) 

The Witness: The answer is yes—through the 
sections, the compressed air is actively extending 
inside of it. 

By Mr. Brady: 

Q. So far as that feature is concerned, that same com¬ 
pressed air, or vacuum, exists in Plaintiffs’ Exhibit 

160 14, is that not so? A. Yes. 
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Q. Now, where is there any member extending axially 
through the telescopic sections in the Hammond struc- 
tur, which permits the section D, to be retracted with 
respect to the section B? A. There is no such member 
shown. 

Q. Now, will you trace the electrical circuit in the Ham¬ 
mond patent between the so-called radio communications 
apparatus and the antenna? A. The radio apparatus is 
not shown in the drawing; that is, the receiving equipment 
is not shown, only the antenna and the down-lead, which 
I explained previously as that wire which will come down, 
or which comes down and ends in a curl at the bottom. 

Q. You spoke about compressed air for raising the 
masts; what is the source of that compressed air? A. The 
source is not shown, but I understand it to be the compress¬ 
ed air which is used to drive the torpedo, itself; that is 
taken— 

Q. (Interposing) Is the compressed air which is used 
for raising the masts, reversible, to lower the masts? A. 
No, sir. 

Q. Now, if you had the radio communication apparatus 
aboard this torpedo, can you tell us what the electrical cir¬ 
cuit would be between the radio apparatus and the so- 
161 called antenna? A. In the drawing, in the showing 
of the drawing, it would consist of the vertical wire 
connecting with the upper horizontal wires, and the radio 
receiving equipment would be connected to the loose-ended 
down-lead which, I have already referred to, ends in a few 
curls in the—Pardon,—I was thus far referring to the draw¬ 
ing. However in the specification at the portion I previous¬ 
ly quoted, namely the last paragraph just preceding the 
claim on page 1, he says that a single mast may be used, 
either with or without wires, as desired. If a single mast is 
used without wires, the mast, itself, is the radio antenna 
just as it is, for example, in the Defendants ’ antenna. 
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Q. Under that constructive modification, will you trace 
the electrical circuit from the mast through the communica¬ 
tion apparatus? 

Mr. Cooper, Sr.: I do not think that question is 
proper, when counsel puts that phrase in there, 
“that constructive modification”; that puts some¬ 
thing in the witness’ mouth that he cannot avoid. 

The Court: It is asking the witness to describe 
a circuit which the inventor himself has not described. 

Mr. Brady: I will withdraw the question, your 
Honor. 

By Mr. Brady: 

Q. What is your understanding of the electrical 
162 connections as explained in the specifications, between 
the communications apparatus and the mast, when 
the mast, itself, is used as an electrical capacity? 

A. In that case, the bottom of the mast might either be 
insulated from ground, or connected to ground. If it is 
insulated from ground, then a connection could be made to 
the metal part of the mast above the ground connection. It 
might be connected to ground at the lower end through a 
primary winding of a radio frequency transformer, the 
secondary of which would supply the signals to the radio 
receiver; it might be connected at the bottom through a 
capacity to ground, and the radio receiver connected across 
that capacity. There are quite a number of arrangements 
that could be used, it is purely a matter of engineering 
choice 'which you would use under the circumstances. 

Q. As illustrated, the mast is grounded to the torpedo, 
is it not? A. As illustrated, the mast if they are of metal, 
in this particular case of the figure of the drawing, they 
probably would, in the ordinary course of construction, be 
connected to the metal part of the torpedo. There is no 
reason why they have to be, however. 



Q. What is the disclosure with respect to the connec¬ 
tions between the controls and the torpedo? A. I am 
afraid that I do not get what you want in your ques¬ 
tion. 

163 Q. You have referred to certain controls for con¬ 
trolling the masts. What is the electrical connection 

between those controls and the torpedo? A. That is not 
clearly shown. On the figure of the drawing, it just shows 
that there are linkages, but whether they are of conducting 
material or not is not shown on the figure of the drawing. 

Q. W T ill you refer, please, to the Siewert patent, 1,073,- 
294, and point out any reference to the application of the 
structure to radio communications systems? A. There is 
no specific mention, in so many words, of radio communica¬ 
tion in the Siewert patent. 

Q. Will you point out anything in the Siewert patent 
which refers to a “radiating antenna element”? A. For 
the same reason, the answer is—there are no specific words 
in the specifications of the patent which so states. 

Q. What is your observation with respect to the square 
construction of the device, if such device should be used in 
radio communication, and to the term “brush discharge”, 
as we know it in radio communication? A. If the antenna,— 
or rather, if the device of the Siewert patent is used as a re¬ 
ceiving antenna, that is, for the reception of radio waves, 
it does not make any difference at all whether the 

164 shape of the telescoping parts are square or not; 
however, in a transmitting system where the antenna 

is used for the purpose of radiating the waves into space, 
that is, transmitting them, this matter of “brush dis¬ 
charge” to which you referred in your question does be¬ 
come a factor, because there is considerable power, ordi¬ 
narily, radiated from a transmitting antenna and that is 
accompanied by high voltages and high current. This 



36 


“brush discharge” referred to is a result of the existence 
of high voltages which occur only in transmitting anten¬ 
nas. 

Q. Now, will you kindly refer to the Nitschke patent, 
1,070,167 and point out anything in the Nitschke patent 
which shows the use of the structure therein set forth as a 
capacity element for any radio communication apparatus? 
A. I referred, when I was testifying about that patent, 
to the paragraph on page 1, beginning at line 12, where the 
applications of this lifting gear are referred to, and I find 
there that it states that it could be employed “for lifting 
antennas for radio telegraphy, also as a mast for signaling 
purposes, photo telegraphy, and the like.” The specific 
language there used implies that the wires of the antenna 
were to be lifted, or might be lifted by the mast, itself, but 
the mast, itself, would be—a radio engineer would readily 
understand that he could use the mast, itself, for a radio 
antenna, so that answering your question in specific 
165 language, in so many words, what you say in your 
question,—it does not appear in the specifications, 
but it is a clear disclosure of it, nevertheless. 

Q. If you should connect Exhibit 1 to a high frequency 
transmitter of very low power, will the high frequency en¬ 
ergy be transmitted? A. There may be some transmis¬ 
sion, but it would be very inefficient for the reasons I have 
pointed out about the capacity at the base of the antenna, 
Plaintiffs’ Exhibit 1, that will make the antenna system that 
you are holding in your hand (indicating), that is Plain¬ 
tiffs’ Exhibit 1 which is Defendants’ antenna, extremely 

inefficient, even at low power. 

* • • • • 

Q. You have referred to the term “photo teleg¬ 
raphy”. Do you know of any other interpretation of 


167 
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that term? A That is the one that comes to mind as a 
possibility and I do not know about the time of this patent, 
whether it was in existence then or not, but there might 
have been a situation where, perhaps, a beam of light might 
be used to operate a photo electric cell. That was not a com¬ 
mon thing at that time, so I am not sure. I am inclined to 
think that it is the one that I referred to, that is, the trans¬ 
mission of pictures. 

Q. It is true, however, that the mast could be just a 
support to carry apparatus for flashing a light signal to 
some other position, is that not true? A. That is a possi¬ 
bility. 


176 Memorandum. 

In the course of the trial, Plaintiffs made reference 
to the textbook entitled “Radio Telegraphy and Telephony’’ 
by Rudolf L. Duncan and Charles E. Drew, published by 
John Wiley & Sons, Inc., of New York, and bearing a notice 
“Copyright, 1929”. 

Extracts from this textbook were admitted in evidence 
as Plaintiffs’ Exhibit 25, subject to proof of the date of 
publication. 

Plaintiffs have now ascertained from the Copyright Of¬ 
fice of the Library of Congress that the original text was 
published May 15, 1929, and the copyright certificate was 
granted effective May 17,1929, certificate No. A-81&4. 

Exhibit 25 is accordingly relied upon to show the com¬ 
mon usage in the art of the same antenna for both trans¬ 
mission and reception, prior to the date of disclosure by the 
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Plaintiff inventors of their invention to the Navy Depart¬ 
ment on June 11,1929 (Plaintiffs 1 Exhibit 26). 

Respectfully, 

LOUIS A. GEBHARD and 
RAYMOND B. MEYER 
By JOHN B. BRADY 
Solicitor for Plaintiffs. 

Service of a copy of this memorandum is acknowledged 
this 17th day of March, 1942. 

JOHN G. SBARBARDO 
Solicitor for Defendants. 
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May 4, 1942 


Memorandum for the Clerk. 

Judgment for the defendants. No infringement. 

McGUIRE — Judge 


178 Finding of Fact and Conclusions of Law. 

Findings of Fact and Conclusions of Law in accordance 
with Rule 52 of the Federal Rules of Civil Procedure. 

FINDINGS OF FACT. 

1. Plaintiffs, Louis A. Gebhard and Raymond B. Meyer 
were residents of Washington, D. C. when the complaint 
was filed. 
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2. Defendants, General Motors Sales Corporation and 
Capitol Cadillac Company, were corporations organized and 
existing under and by virtue of the laws of the State of Del¬ 
aware when the complaint was filed. 

3. General Motors Corporation, a corporation organ¬ 
ized and existing under and by virtue of the laws of the 
State of Delaware, openly and avowedly conducted and 
paid for the defense of this action. 

4. Patent in suit No. 1,903,811 for Antenna System 
granted April 18, 1933, and all interest therein, is owned 
by plaintiffs, Louis A. Gebhard and Raymond B. Mey¬ 
er. 

179 5. Subsequent to the grant of the patent in suit 

and prior to the filing of the complaint, defendants 
sold, within the jurisdiction of this Court, Oldsmobile au¬ 
tomobiles on which the telescopic radio antennas of the type 
represented by Exhibit 1 (Oldsmobile part No. 982225) 
were installed; defendants also sold, during the same pe¬ 
riod, radio antennas represented by said Exhibit 1 as an 
accessory. 

6. By letters dated January 14, 1941, plaintiffs notified 
said General Motors Corporation, and said defendants of 
an alleged infringement of patent in suit No. 1,903,811. 

7. Claims 1 and 2 of patent No. 1,903,811 are the only 
claims in suit. 

8. General Motors Corporation purchased the radio an 
tenna represented by Exhibit 1 from The Radiart Corpo¬ 
ration, Cleveland, Ohio. 

9. Exhibit 17 is a copy of a catalogue entitled, Radiart 
Aerials, of The Radiart Corporation relating to radio an¬ 
tennas and showing the antenna (CCW-1) of Exhibit 1. 
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10. Patent in suit No. 1,903,811 is for a transmitting an¬ 
tenna made up of a plurality of telescoping sections which 
may be raised and lowered by means of a crank 14 which 
operates shaft 11, which consists of a high frequency in¬ 
sulator, through a set of gears 21 and 22; the shaft 11 turns 
the vertical screw shaft 7 through bevel gears 1 and 2; when 
the screw shaft 7 is turned it raises the interior telescop¬ 
ing tubular member 5 with respect to its corresponding 
outer member 4; the turning of shaft 11 causes tube 5 to 
slide within tube 4 thus providing a means of adjusting the 
effective length of the antenna while the transmitter is in 
operation. 

180 11. The antenna of the patent is for use in con¬ 

nection with an extremely high frequency radio trans¬ 
mitter; the example of extremely high frequency radio 
transmitter given in the patent is one that transmits over 
a range of 30,000 to 75,000 kilocycles. 

12. Defendant’s antenna, charged to infringe claims 1 
and 2 of patent in suit No. 1,903,SI 1 and as exemplified by 
Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (antenna CCW-1) and 
19, is used as a receiving antenna in connection with a broad¬ 
cast radio receiver, i. e., receives over a range of 500 to 
about 1500 kilocycles. 

13. In order to secure maximum efficiencv in transmis- 
sion at high frequency it is necessary to adjust accurately 
the antenna of the patent to an effective length which is pro¬ 
portional to the frequencies at which the transmitter oper- 

m 

ates. 

14. The antenna of the patent is accurately adjustable 
to an effective length so that the antenna circuit can be 
tuned to transmit different wave lengths, i. e., different fre¬ 
quencies. 
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15. Defendant’s antenna, charged to infringe claims 1 
and 2 of patent in suit No. 1,903,811 and as exemplified by 
Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (antenna CCW-1) and 
19, was sold by defendants in combination with the Olds- 
mobile standard radio receiver model 982216 as shown in 
Exhibit 20. 

16. Exhibit 21 is the instructions for installation of the 
Oldsmobile standard radio receiver of Exhibit 20 which ac¬ 
companies each receiver model 982216 sold by defendants. 

17. Exhibit 22 is a wiring diagram of the Oldsmobile 
standard radio receiver, Model 982216. 

181 18. Defendant’s device charged to infringe claims 

1 and 2 of patent in suit No. 1,903,811 and as exempli¬ 
fied by Exhibits 1, 3, 4, 5, 6, 7, 8, 9,10,17 (antenna CCW-1) 
and 19, is not for a “transmission system” as called for by 
claim 1, but is for a receiving system. 

19. Defendant’s device, charged to infringe claims 1 and 
2 of patent in suit No. 1,903,811 and as exemplified by Ex¬ 
hibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (antenna CCW-1) and 19, 
is not a “radiating antenna element” as called for by claim 
1; and does not have the “conductive radiating tubular 
member” or the “second conductive radiating tubular mem¬ 
ber” as called for by claim 2, defendants’ tubular members 
not being radiating members. 

20. Defendants’ system is a receiving one and its an¬ 
tenna, charged to infringe claims 1 and 2 of patent in suit 
No. 1,903,811 and as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 
8, 9,10, 17 (antenna CCW-1) and 19, does not radiate elec¬ 
trical waves at different frequencies or wave lengths so that 
they may be picked up and magnified by radio receiving 
sets; the only electrical waves which it radiates are not in¬ 
tentional or desirable; they are unavoidable and all anten- 
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nas have radiated in this way for many years prior to the 
application for the patent in suit. 

21. Claims 1 and 2 of patent in snit No. 1,903,811 when 
rejected during the prosecution of the application therefor, 
upon citation of prior patents disclosing receiving anten¬ 
nas, were both amended by the patentees by the insertion 
of the limitation that the antenna must be a radiating one. 

22. A radiating antenna, as defined in patent in suit No. 
1,903,811, is synonymous with a transmitting antenna, 

182 and was and is regarded as a different thing from 
a receiving antenna. 

23. Defendants’ device, charged to infringe claims 1 and 
2 of patent in suit No. 1,903,811 and as exemplified by Ex¬ 
hibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (antenna CCW-1) and 19, 
is not a “high frequency * * * system” as called for by 
claims 1 and 2. 

24. The projection or collapse of the tubular telescop¬ 
ing members of the antenna of defendants’ device, charged 
to infringe claims 1 and 2 of patent in suit No. 1,903,811 and 
as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (an¬ 
tenna CCW-1) and 19, is not for the purpose of “corre¬ 
spondingly controlling the effective capacity of said anten¬ 
na element” as called for by claim 1, nor are they “selec¬ 
tively” extended or retracted as called for by claim 2. 

25. Defendants’ device, charged to infringe claims 1 and 
2 of patent in suit No. 1,903,811 and as exemplified by Ex¬ 
hibits 1, 3, 4, 5, 6, 7, 8, 9, 30, 17 (antenna CCW-1) and 19, 
does not have the “means” of claim 1 or the “gear means” 
of claim 2 which are disclosed in the patent for extending 
and retracting the antenna; the patent discloses an arrange¬ 
ment of gears for closely controlling the amount of exten¬ 
sion which “is necessary to accurately adjust the antenna 
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to an effective length which is proportional to the frequen¬ 
cies at which the transmitter operates”; defendants’ an¬ 
tenna can not be accurately adjusted for any purpose nor 
can it be adjusted to a “length which is proportional to the 
frequencies at which the transmitter operates.” 

26. There is great difference between an antenna prac¬ 
tical for broadcast reception and one used for broad- 

183 cast transmission; for the former an inefficient one 
is practical but for the latter an inefficient one would 
not be practical. 

27. When transmitting for broadcasting, the wave length 
must be closely controlled to remain exactly on a given fre¬ 
quency so that the listeners will know on what wave length 
to tune in their receivers and due also to Federal Communi¬ 
cation Commission regulations to prevent station interfer¬ 
ence. 

28. In the patent in suit No. 1,903,811 it is desired to 
change the transmitted wave length from time to time and 
then come back, as occasion demands, to the same wave 
length or wave lengths; this is accomplished by the close 
control of the extension of the length of the antenna by 
means of the gearing shown, by means of the additional 
gears shown, 18 and 19 and an indicator 17 operated to 
show the exact setting of the length of the antenna. 

29. The extension or retraction of defendants’ antenna 
could not be closely enough controlled to use it on the trans¬ 
mitter of the patent in suit to select or control the capacity, 
i. e., a wave length so as to come back to the wave length 
previously selected. 

30. Tuning cannot be accomplished, and it is not in prac¬ 
tice, by the extension or retraction of defendants’ antenna; 
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all the tuning in defendants’ system is by the tuning knob 
or variable condenser in the receiver. 

31. The extension of defendants’ antenna produces a 
slight increase in the volume, i. e., the amount of sound, and 
does not change the selected frequency received, which slight 

change in volume received is not the control of ca- 
184 pacity of claim 1 or the selectiveness of claim 2, 
which terms refer only to change or control or se¬ 
lectiveness of wave length, i. e., tuning. 

32. None of the prior patents relied on by defendants 
as defenses was cited by the Patent Office in the prosecution 
of the application for patent in suit No. 1,903,811. 

33. Hammond prior patent No. 1,306,145 discloses two 
folding and telescoping extensible antennas for use on a 
torpedo; in folded position the antennas, or masts as they 
are called, lie along the top of the torpedo; when in this 
position the upper or inner parts D are telescoped within 
the lower or outer parts B; when it is desired to raise the 
masts, the springs I are released, which, through the re¬ 
ciprocating members H and rods G, push the masts B to 
upright positions; when this has been done, then compress¬ 
ed air is admitted to the interior of hollow masts B; this air 
acts on the lower parts E of extensible members D and ex¬ 
tends them as shown in the drawing; although the drawings 
of the Hammond patent show two masts connected by wires, 
it is obvious that the masts themselves may form electrical 
capacities, or that only a single mast may be used either 
with or without wires as desired, and the patent so states. 

34. Nitschke prior patent No. 1,070,167 discloses every¬ 
thing that is common to defendants’ device charged to in¬ 
fringe and the patent in suit, excepting that the specifica¬ 
tion does not say that the antenna possesses electrical ca- 
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pacity; however, a radio engineer would readily under¬ 
stand that he could use the mast itself for a radio 
185 antenna and thus the antenna would possess electri¬ 
cal capacity; the telescoping lifting gear of this pat¬ 
ent can be employed for lifting antennas for radio-teleg¬ 
raphy, and unlike the patent in suit, but like defendants’ de¬ 
vice, does not have gears for raising the telescoping mem¬ 
bers, but has a drum arrangement; around this drum is 
wound a flexible steel ribbon, one end of which is attached 
to the bottom of the top-most telescoping member; when the 
crank g is turned, the steel ribbon is wound on or wound off 
the drum as desired, and retracts or extends the inner tele¬ 
scoping members. 

35. Siewert prior patent No. 1,073,294 discloses screw 
and gear mechanism for the extension of telescoping masts 
and other extensible and retractible supports and lifting 
apparatuses; the gear mechanism of this patent is the same 
as the “means” or “gear means” for retracting or extend¬ 
ing the mast or antenna of the patent in suit. 

36. Patent in suit No. 1,903,811 is limited to what is 
claimed and its range of equivalents is small in view of the 
prior art. 

37. The defendants’ device, as exemplified by Exhibits 
Nos. 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (antenna CCW-1) and 19, 
does not infringe claims 1 and 2 of patent in suit No. 1,903,- 
811. 

38. By reason of the fact that claims 1 and 2 of patent 
in suit No. 1,903,811, when rejected during the prosecution 
of the application therefor, upon citation of prior patents 
disclosing receiving antennas, were both amended by the 
patentees by the insertion of the limitation that the an- 
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tenna must be a radiating one, the plaintiffs are es- 
186 topped to assert that those claims include a receiv¬ 
ing antenna. 

CONCLUSIONS OF LAW. 

1. This Court has jurisdiction of the subject matter of 
the action and over the parties to the action. 

2. Patent in suit No. 1,903,811 is limited to what is claim¬ 
ed and its range of equivalents is small in view of the prior 
art. 

3. The defendants ’ device, as exemplified by Exhibits 
1, 3, 4, 5, 6, 7, 8, 9,10,17 (antenna CCW-1) and 19, does not 
infringe claims 1 and 2 of patent in suit No. 1,903,811. 

4. By reason of the fact that claims 1 and 2 of patent 
in suit No. 1,903,811, when rejected during the prosecution 
of the application therefor, upon citation of prior patents 
disclosing receiving antennas, were both amended by the 
patentees by the insertion of the limitation that the antenna 
must be a radiating one, the plaintiffs are estopped to as¬ 
sert that those claims include a receiving antenna. 

5. A judgment for defendants should be entered dis¬ 
missing the complaint with costs to defendants. 

MATTHEW F. McGUIRE, 

United States District Judge. 

Dated: June 23, 1942. 


187 final Judgment. 

This action having come on to be heard and having been 
tried at final hearing and on briefs submitted by the attor- 
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neys for the respective parties, this Court on the pleadings 
and evidence having determined said action in favor of de¬ 
fendants, and findings of fact and conclusions of law hav¬ 
ing been signed and filed, it is 

ORDERED, ADJUDGED and DECREED as follows: 

1. That the complaint be, and it hereby is, dismissed. 

2. That defendants shall have costs in this action and 
shall have execution therefor. 

Approved this 23 day of June, 1942. 

MATTHEW F. McGUIRE, 

United States District Judge. 

Judgment rendered this day of June, 1942. 


Clerk, United States District Court, 
District of Columbia. 


188 Notice of Appeal. 

Notice is hereby given that LOUIS A. GEBHARD and 
RAYMOND B. MEYER, plaintiffs above named, hereby 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the final judgment dismissing plain¬ 
tiffs’ bill of complaint in this cause by the United States 
District Court for the District of Columbia on June 23, 
1942. 

JOHN B. BRADY, 

Solicitor for Plaintiffs, 
Colorado Building, 

Washington, D. C. 


July 18,1942. 
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190 Statement of Points. 

Now come the Plaintiffs in the above entitled cause and 
file the following statement of points in accordance with 
the provisions of Rule 75d upon which they will rely in 
their prosecution of the appeal in the above entitled cause 
from the final judgment made by this Honorable Court and 
entered on or about the 23rd day of June, 1942. 

1. The Court erred in dismissing the Plaintiffs’ com¬ 
plaint. 

2. The Court erred in not granting the relief prayed 
for in the complaint. 

3. The Court erred in overruling Plaintiffs’ objections 
to proposed findings of fact presented by Defendants and 
numbered as follows: 10-14, 33-35 and 38. 

4. The Court erred in interpreting patent 1,903,811 to 
cover only a transmitting antenna in accordance with find¬ 
ing 10 as proposed by Defendants. 

5. The Court erred in holding that the antenna of the 
patent is for use only in connection with an extremely high 
frequency radio transmitter, in accordance with Defend¬ 
ants’ finding 11. 

191 6. The Court erred in holding that Defendants’ 
device charged to infringe claims 1 and 2 of patent 

1.903.811 is not for a “transmission system” as called for 
by claim 1, in accordance with finding 18 as proposed by 
Defendants. 

7. The Court erred in holding that Defendants’ device 
charged to infringe claims 1 and 2 of patent in suit No. 1,- 

903.811 and as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 
10, 17 (antenna CCW-1) and 19, is not a “radiating anten- 
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na element” as called for by claim 1, and does not have the 
“conductive radiating tubular member” or the “second 
conductive radiating tubular member” as called for by claim 
2, and that Defendants’ tubular members are not radiating 
members as set forth in finding 19 as proposed by Defend¬ 
ants. 

8. The Court erred in holding that the radiation from 
Defendants’ receiving system is not intentional or desir¬ 
able as set forth in finding 20 as proposed by Defendants. 

9. The Court erred in holding that prior patents cited 
during the prosecution of claims which matured into claims 
1 and 2 of patent 1,903,811 disclosed receiving antennas 
when interpreted to mean that the telescopic sections them¬ 
selves form an electrically live radio frequency element as 
distinguished from a mere physical electrically dead sup¬ 
porting mast for suspending the antenna wire as set forth 
in finding 21 as proposed by Defendants. 

10. The Court erred in holding that the fact that an an¬ 
tenna is a radiating antenna is a limitation distinguishing 
the antenna from a receiving antenna as set forth in find¬ 
ing 21 proposed by Defendants. 

192 11. The Court erred in holding that a radiating 

antenna as defined in patent 1,903,811 in synony¬ 
mous with a transmitting antenna and is to be regarded as a 
different thing from a receiving antenna in accordance with 
finding 22 as proposed by Defendants. 

12. The Court erred in holding that Defendants’ de¬ 
vice as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 
(antenna CCW-l) and 19, is not a “high frequency • • • 
system” as called for by claims 1 and 2 and as set forth in 
finding 23 proposed by Defendants. 
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13. The Court erred in holding that the projection or 
collapse of the telescoping members of the antenna of De¬ 
fendants J device as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 
9,10,17 (antenna CCW-1) and 19, is not for the purpose of 
“correspondingly controlling the effective capacity of said 
antenna element” as called for by claim 1, as set forth in 
finding 24 as proposed by Defendants. 

14. The Court erred in holding that the projection or 
collapse of the telescoping members of the antenna of De¬ 
fendants’ device as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 
8, 9,10,17 (antenna CCW-1) and 19, are not “selectively” 
extended or retracted as set forth in finding 24 as proposed 
by Defendants. 

15. The Court erred in holding that Defendants’ device 
as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 (an¬ 
tenna CCW-1) and 19, does not have the “means” of claim 
1 for extending and retracting the antenna, as set forth in 

finding 25 as proposed by Defendants. 

193 16. The Court erred in holding that Defendants’ 

device as exemplified by Exhibits 1, 3, 4, 5, 6, 7, 8, 9, 
10, 17 (antenna CCW-1) and 19 does not have the “gear 
means” of claim 2 for extending and retracting the anten¬ 
na as set forth in finding 25 as proposed by Defendants. 

17. The Court erred in holding that the extension or 
retraction of Defendants’ antenna could not be closely 
enough controlled to use it interchangeably with either a 
transmitter or a receiver as set forth in finding 29 as pro¬ 
posed by Defendants. 

18. The Court erred in holding that the control of ca¬ 
pacity of claim 1, or the selectiveness of claim 2 is not ac¬ 
complished by extension of Defendants’ antenna as set 
forth in finding 31 as proposed by Defendants. 
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19. The Court erred in construing Hammond patent 
1,306,145; Nitschke patent 1,070,167 and Siewert patent 
1,073,294 to disclose anything more than that disclosed by 
the prior art cited during prosecution of the application re¬ 
sulting in patent 1,903,811. 

20. The Court erred in holding that the range of equiv¬ 
alents of patent 1,903,811 is not sufficiently broad to fully 
embrace the structure of Defendants’ device. 

21. The Court erred in holding that Defendants’ device 
as exemplified by Exhibits Nos. 1, 3, 4, 5, 6, 7, 8, 9, 10, 17 
(antenna CCW-1) and 19, does not infringe claims 1 and 2 
of patent in suit No. 1,903,811. 

22. The Court erred in holding that Plaintiffs are es¬ 
topped to assert that claims 1 and 2 of patent 1,903,811 in¬ 
clude a receiving antenna as set forth in finding 38 as pro¬ 
posed by Defendants. 

194 23. The Court erred in conclusion of law num¬ 

bered 2 and should have held that Plaintiffs’ claims 1 
and 2 fully embrace Defendants’ device. 

24. The Court erred in the conclusion of law numbered 

3 and should have held that claims 1 and 2 of the patent 
1,903,811 are infringed by Defendants’ device. 

25. The Court erred in its conclusion of law numbered 

4 and should have held that Plaintiffs are not estopped to 
assert that claims 1 and 2 include a receiving antenna. 

26. The Court erred in entering judgment for Defend¬ 
ants. 

27. The Court erred in not recognizing that the success¬ 
ful performance of Defendants’ device depends upon its 
radiating characteristics and that Defendants employ the 
electrical and mechanical advantages of Plaintiffs’ inven- 
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tion and should accordingly be held to infringe claims 1 and 
2 of patent 1,903,811. 

28. The Court erred in failing to recognize that a radio 
transmitter with its associated antenna and a radio receiv¬ 
er with its associated antenna are both included in a radio 
transmission system and are both parts of the same sys¬ 
tem and that Plaintiffs’ claims 1 and 2 read equally well 
upon Defendants’ device whether such device is associated 
with a radio transmitter or a radio receiver. 

29. The Court erred in failing to recognize that Plain¬ 
tiffs in amending claims 1 and 2 to include the word “radi¬ 
ating” did not thereby limit the claims to a “transmitter” 
but merely defined the antenna structure of claims 1 and 2 
as a live radio frequency element as distinguished from the 
mere electrically dead mechanical support of the prior art. 

30. The Court erred in failing to recognize that there 
were but three reference patents cited against the claims 
which matured into claims 1 and 2 of patent 1,903,811, that 

is: 

195 617,228 Conrad Damm Jan. 3, 1899 

1,099,861 Joseph Raes June 9, 1914 

211,162 German patent June 15, 1909 

and that none of these reference patents disclosed anything 
more than mere electrically dead mechanical supports as 
distinguished from a live radio frequency element as set 
forth in claims 1 and 2 in suit. 

31. The Court erred in failing to recognize the wide dif¬ 
ference between an electrically dead mechanical support of 
the class represented by German patent 211,162 for carry¬ 
ing the aerial or antenna wire and an element that consti¬ 
tutes both a mechanical support and a live radio frequency 
element of the class represented by claims 1 and 2 of pat¬ 
ent 1,903,811. 
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32. The Court erred in failing to recognize that limita¬ 
tions included in claims 3 and 4 of patent 1,903,811 should 
not be injected into claims 1 and 2 in suit, and that the 
claims in suit are broader than claims 3 and 4 which are 
not in litigation. 

33. The Court erred in failing to recognize that the pat¬ 
entees were the first to contribute to the radio communica¬ 
tion art a structure of radio antenna comprising a multi¬ 
plicity of telescopic sections having means extending 
through the sections for controlling the projection or re¬ 
traction of the telescopic sections where the telescopic sec¬ 
tions are insulated from the ground and constitute a live 
radio frequency element having an adjustable electrical 
capacity. 

34. The Court erred in failing to hold that both the De¬ 
fendants’ device and claim 1 in suit embody an antenna 
element comprising a multiplicity of tubular sections tele¬ 
scopically disposed one with respect to another with 

196 means extending axially through the sections for 
controlling the projection or collapse of the sections 
with respect to each other for correspondingly controlling 
the effective capacity of the antenna element. 

35. The Court erred in failing to hold that both the De¬ 
fendants’ device and claim 2 in suit embody an antenna sys¬ 
tem comprising a support, a conductive tubular member 
erected upon the support and a second conductive tubular 
member telescopically positioned within the afore¬ 
mentioned tubular member with means extending through 
the tubular members for shifting one tubular member with 
respect to the tubular member erected upon the support, 
and gear means mounted adjacent said support for selec¬ 
tively extending or retracting the sections with respect to 
the tubular member mounted upon the support. 
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36. The Court erred in failing to recognize that the ap¬ 
plication of Plaintiffs’ antenna to a transmitter referred to 
in the patent was merely for purposes of illustration of 
one application of Plaintiffs’ antenna and that Plaintiffs’ 
antenna was not limited thereby to use with a transmitter 
but that Plaintiffs’ antenna was equally applicable to radio 
receivers. 

37. The Court erred in failing to recognize that claims 
1 and 2 of Plaintiffs’ patent w’ere broad in scope and in¬ 
clude an antenna system applied to a radio receiver as well 
as to a radio transmitter. 

38. The Court erred in failing to recognize that Plain¬ 
tiffs’ patent sets forth several applications of the inven¬ 
tion, for example, an antenna associated with a radio fre¬ 
quency transmission line and an antenna associated direct¬ 
ly with signalling apparatus, and that in these applications 
the antenna may be used either for the process of reception 

or transmission. 

197 39. The Court erred in failing to recognize that 

Defendants in offering the proposed finding 20 have 
admitted that Defendants’ antenna does radiate energy 
and accordingly must comprise a radiating antenna ele¬ 
ment as set forth in claim 1. 

40. The Court erred in failing to recognize that Defend¬ 
ants in offering proposed finding 20 have admitted that 
Defendants’ telescopic antenna does include “a conductive 
radiating tubular member” and “a second conductive radi¬ 
ating tubular member” as set forth in claim 2. 

41. The Court erred in failing to recognize that the pat¬ 
entees’ original claims were amended solely for the pur¬ 
pose of more clearly setting forth that the telescopic struc¬ 
ture invented by the patentees was one in which the exten- 



sible and retractible members are electrically live radio 
frequency members adjustable by means extending axial¬ 
ly through the members as distinguished from prior art in 
which extensible and retractible members were provided 
solely for purposes of mechanical support and not as a live 
radio frequency element. 

42. The Court erred in declining to adopt Defendants’ 
proposed findings numbered 10, 17, 19, 20 and 21. 

43. The Court erred in failing to recognize that Defend¬ 
ants ’ device inherently involves a change in effective elec¬ 
trical capacity of the antenna element as the telescopic sec¬ 
tions are extended or retracted under manual remote con¬ 
trol. 

198 44. The Court erred in not recognizing that the 

process of radio reception must be accompanied by 
radiation from the receiving antenna and that reception 
is impossible with an antenna which is not a radiating ele¬ 
ment and that the better the radiating properties of the 
antenna element are, the better will be the receiving ability 
of the antenna element. 

45. The Court erred in not recognizing that the term 
* * transmission system” as used in the introductory clause 
of claim 1 is not an element of the combination set out in 
the claim. 

46. The Court erred in not recognizing that the term 
“transmission system” as used in the preamble of claim 1 
does not limit the main body of the claim. 

47. The Court erred in not recognizing that the term 
“transmission system” in claim 1 is a broad term and in¬ 
cludes a receiver, the point of utilization of the radio fre¬ 
quency energy, as well as a transmitter, the point of gen¬ 
eration of the radio frequency energy. 
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48. The Court erred in not recognizing that the term 
“gear means” in claim 2 includes any set of appliances 
serving to transmit motion or change its rate or direction 
and that Defendants’ device embodies gear means. 

49. The Court erred in failing to recognize that De¬ 
fendants’ device constitutes an adjustable antenna element 
that operates upon the same electrical energy that is gener¬ 
ated by the transmitting station, propagated through space 
and ultimately received at the receiving station. 

50. The Court erred in failing to hold that Defendants’ 
device infringes claims 1 and 2 of patent 1,903,811. 

LOUIS A. GEBHARD 
RAYMOND B. MEYER 

JOHN B. BRADY 
Solicitor for Plaintiffs. 

199 Service of a copy of the foregoing Statement of 
Points is acknowledged this 30th day of July, 1942. 

JOHN G. SBARBARO 
Solicitor for Defendants 
925 National Press Bldg. 



Plaintiffs’ Exhibit 1. 


Oldsmobile automobile radio antenna (physical exhibit). 
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OLDSMOBILE ANTENNA 


Part No. 982225 Car Modob U4t 78-78 98-98 

CHUiis s. stbiaet, cum INSTALLATION INSTRUCTIONS 


The new Oldsmobile throe section remote controlled cowl cmtenna i* designed expressly lor installation on the 1941 Oldsmobile 
(models 66-68. 76-78. 96-98) for use with the 1941 custom-built Oldsmobile radio. The cmtenna is telescopic and can be extended or 
lowered by rotation oi the control knob mounted on the car instrument panel. Reception oi distant broadcasts will be improved by 
extending the antenna to its full length. 

When installing this antenna, note the model oi the car being equipped, then carefully follow instructions for selecting the proper 
insulator to insure a good fit on the car body. 



1. Select proper template for corresponding car model 
(templates are labeled 66-68, 76-78, 96-98) and fit 
on left side of cowl according to the instructions on 
the template. Center punch the hole center. 



2. Drill ci ” diameter hole using a hole saw or sheet 
metal drill. Hold drill at right angles to body as 
shown in Operation 1, Figure 2. To finish hole, 
run a i!" diameter tapered reamer through in a 
vertical direction—Operation 2. Figure 2. Clean 
off all burrs and other obstructions on underside 
of the cowl, such as welding burrs and sound 
deadening material. 



4. Follow instructions on installation drawing Figure 3 for the selection of proper upper insulator to fit the outside contour of the body 
and install as shown for 66-68, 76-78 or 96-98 models respectively. Insulators are lettered on the under side for identification. 
Screw on the hex. nut. Part No. 415770. loosely. 


S. Align the antenna mast by moving the insulator on the cowl until the upper end tilts back and in slightly, then tighten the hex. 
nut Install ornamental cap. Part No. 415769, and tighten. 

(Over) 
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S. Band the antenna bracket down 
against body brace and drill 
2 A' diameter holes in brace as 
shown on Figure 4. Install P.K. 
screws (128042) securing bracket 
to body brace. 


7. Locate hole center on instrument 
panel lor mounting antenna control 
knob as shown in Figure S. Drill a 
Ji” diameter hole and install con¬ 
trol knob and cable assembly as 
shown in Figure 6. Make sure cable 
does not rub on body .wiring or on 
light switch control rod. 




t. Locate lead-in along upper edge of in¬ 
strument panel and attach to body wir¬ 
ing clips as shown in Figure 7. Plug 
the lead into the set and check for 
ignition noise and antenna grounds. 
For best results, the rod sections should 
be fully extended. 


CASE OF ANTENNA 

Accumulation of road dust and insects 
will cause antenna telescopic sections to 
bind and stick making the remote control 
mechanism difficult to operate. The an¬ 
tenna mast should be cleaned frequently 
to insure smooth operation. 


CAUTION: Do not force the mechanism under any circumstance. If the an* 
tenna binds due to dirt and grime, clean the ir»d sections carefully and work 
it gently up and down until smooth operation is obtained. 
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Plaintiffs’ Exhibit 20. 


Specimen of Oldsmobile standard radio receiver model 
No. 982216 (physical exhibit). 



SERVICE 


/ C* 



i3 



























April 18, 1933 


L. A. GEBHARD ET AL 


1,903,811 























April 18, 1933 


L. A. GEBHARD ET AL. 


1,903,811 





































Patented Apr. 18, 1933 


'88 

1,903,811 


UNITED STATES PATENT OFFICE 

LOUIS A. G EBKART) AKD RAYMOND B. MEYER, OF WASHINGTON, DISTRICT OF COLUMBIA 

ANTENNA SYSTEM 

Application Hied March 11,1930. Serial No. 434,882. 


Our invention relates broadly to high fre¬ 
quency radio communication systems and 
more particularly to the construction of an 
antenna system for high frequency communi- 
. cation. 

One of the objects of our invention is to 

P rovide a construction of antenna system for 
igh frequency radio communication systems 
which may be accurately adjusted for opera- 
10 tion at a selected high frequency. 

Another object of our invention is to pro¬ 
vide a construction of antenna system which 
may be readily set or reset for operation at 
any selected high frequency for securing high 
10 efficiency in the operation of radio communi¬ 
cation systems. 

A further object of our invention is to pro¬ 
vide an antenna system of variable capacity 
for communication at extremely high fre- 
20 quencies with mechanical means for accurate¬ 
ly fixing the capacity of the antenna for op¬ 
eration at a selected high frequency. 

Still another object of our invention is to 
provide a construction of high frequency an- 
26 tenna which is readily adjustable with re¬ 
spect to the frame of a transmitter on which 
* the antenna may be mounted, means being 
provided on the transmitter for indicating 
the effective extension of the antenna in any 
so given position. 

Other and further objects of our inven¬ 
tion reside in the construction of a short 
wave transmitting antenna where the an¬ 
tenna forms an integral part of the transmit- 
35 ter as set forth more fully in the specifica¬ 
tion hereinafter following by reference to 
the accompanying drawings, in which: 

Figure 1 is a perspective view of the short 
wave transmitters on which the extensible 
40 antenna system of my invention is mounted; 
Fig. 2 is a cross-sectional view taken through 
the transmitter of my invention and showing 
the means which we employ for the projec¬ 
tion of the antenna through the transmitter; 
45 Fig. 3 is a cross-sectional view through the 
control means for effecting adjustment of the 
antenna taken on line 3—3 of Fig. 2; Fig. 4 
is a vertical cross-sectional view through the 
transmitting antenna and showing a frag- 

60 mentarv t>«h- of the control means there- 

_ 


for; and Fig. 5 is a schematic view showing 
the transmitting antenna of our invention 
in association with a transmitter circuit. 

Our invention is directed to an antenna 
system for operation at extremely high fre- 65 
quencies. We have found that in order to 
secure a maximum efficiency in transmission 
at high frequency it is necessary to accurate¬ 
ly adjust the antenna to an effective length 
which is proportional to the frequencies at 60 
which the transmitter operates. For com¬ 
pact assembly of the transmitting apparatus 
with respect; to the antenna system, we mount 
the antenna directly in the frame of the trans¬ 
mitter with control means extending through 65 
the front panel of the transmitter for adjust¬ 
ing the antenna to a particular length. We 
provide a counter mechanism by which thean- 
tenna may be extended to a selected length 
for transmission upon a given frequency and 7o 
return to the same setting when it is desired 
to transmit at that selected frequency. The 
antenna construction of our invention is ex¬ 
tremely compact and affords maximum effi¬ 
ciency in high frequency communication. 75 

Referring to the drawings in more detail, 
Fig. 1 illust rates the radio transmitter which 
is equipped with a high frequency antenna 
system according to my invention. The 
panel 16 of the transmitter is shown at 16 so 
through which a control crank 14 projects 
for elevating or lowering the antenna while 
observing readings of the counter 17 through 
a sight open in the panel 16 of the trans¬ 
mitter. The antenna is constituted by tubu- 85 
lar members 4 and 5 which project through 
the aperture 20 in the top of the transmitter 
which is electrically shielded on all sides 
thereof. The antenna is mounted upon a 
support 3 by means of the collar 12, which 
is secured on support 3 by means of bolt 
members 12a which extend therethrough as 
shown. The metal tube or cylinder 4 is screw 
threaded into the collar 12 in such manner 
that tube 4 is erected vertically with respect 95 
to the support 3. A bearing 6 is mounted in¬ 
teriorly of the tube 4 and provides a snug 
sliding fit within tube 4. The center of the 
bearing 6 is screw threaded as indicated at 
6a so that the bearing 6 may be positively 100 
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6P 
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driven upward and outward in accordance 
with the rotation of the drive shaft 7. A 
thrust collar 13 is secured to the shaft 7 to 
provide a support and bearing for ‘the in- 
6 terior members of the antenna system. The 
upper end of shaft 7 is provided with a col¬ 
lar 10 which provides an additional support 
between the inner tubular member 5 and 
the shaft 7. A bevel gear 2 is secured to the 
10 lower end of the shaft 7 after it passes 
through the support 3. Bevel gear 1 is pro¬ 
vided in engagement with the bevel gear 2 
for moving bevel gear* 2 in accordance with 
the operation of shaft 11, which consists of 
15 a high frequency insulator. The turning of 
shaft 11 causes tube 5 to slide within tube 4 
thus providing a means of adjusting the ef¬ 
fective length of the antenna while the trans¬ 
mitter is in operation. A pin 9 is secured 
20 through tube 4 adjacent its upper end and 
extends far enough into tube 5 so as to en¬ 
gage the longitudinally extending slot 8 
therein. This slot 8 extends to within a short 
distance of each end of the inner tubular 
26 member 5. The purpose of the pin 9 and slot 
8 is to prevent tube 5 from turning around 
within tube 4 when the gearing mechanism 
is actuated. The dimensions of tubes 4 and 
5 and of shaft 7 may be of any desired length 
30 and diameter, while the ratio existing be¬ 
tween gears 1 and 2 and pitch of the thread 
on 7 may be chosen to give any desired speed 
of adjustment to the length of the antenna. 

Fig. 5 shows a high frequency oscillator 
35 provided with our adjustable antenna. The 
antenna may form an integral part of the 
transmitter or may be coupled thereto by 
means of a radio frequency transmission line. 
The use of such an antenna permits the an- 
40 tenna to be tuned while power is on the trans¬ 
mitter and enables the length of the antenna 
to be adjusted with great accuracy. The an¬ 
tenna is rigid and thus retains its constants 
once the proper adjustment is arrived at, a 
45 condition which is necessary at extremely 
high frequencies. Insulating shaft 11 is oper¬ 
ated by means of crank 14 through shaft 15. 
This shaft 15 may be supported in a bearing 
in the front panel 16 of the radio transmitter. 
60 A counter 17 is provided connected to shaft 
15 by means of bevel gears 18 and 19. A 
window in the front panel 16 permits sight¬ 
ing the dial of the counter 17. This indicat¬ 
ing mechanism affords a means of resetting 
65 any particular adjustment of the antenna. 
In order to provide for the proper speed of 
operation during the raising and lowering 
of the antenna, we provide a system of gears 
shown at 21 and 22 intermeshing to impart 
60 motion to drive shaft 7 at such speed that 
the antenna may be raised within a relatively 
small number of turns within the control 
crank 14. 

In Fig. 5 I have indicated the means of 
• connecting the transmitter with the antenna 


systems. The oscillator has been designated 
generally by reference character 23 as includ¬ 
ing grid, cathode and plate electrode. The 
cathode circuit is heated from an alternating 
current source and supplied to the cathode 70 
from transformer 25. The potential for the 
plate is supplied from generator 26 while 
biasing potential for the grid of tube 23 is 
supplied from generator 27. The keying cir¬ 
cuit for the transmitter has been shown at 28. 75 
The connection from the oscillator system is 
taken from the base of the tubular member 24 
through the conductor 30 terminating at one 
of the securing bolts which we have indicated 
at 12a. In order to mechanically steady the 80 
transmitting antenna we provide an insulat¬ 
ed yoke member 31 extended across the aper¬ 
ture 20 in the top of the transmitter and em¬ 
bracing the sides of the tubular member 4. 

The base of the tubular member 4 is anchored 85 
by bolts 12a at such a distance below the top 
of the transmitter that the center of gravity 
of the antenna is maintained low so that 
when the antenna is fully projected there 
is no tendency for the equilibrium of the 00 
transmitter to be upset. The supporting 
plate 3 is mounted on panel members 32 ex¬ 
tending laterally of the transmitter to which 
the supporting plate 3 is fastened by means 
of bolts 33. A bracket 34 depends from sup- 95 
porting plate 3 and provides a bearing for 
shaft 11. When the transmitter is not in use 
the telescopic sections may be collapsed one 
with respect to the other thereby housing the 
antenna substantially within the transmitter 100 
as represented in Fig. 2. The end cap 35 
closes the upper end of tubular member 5. 

We have successfully used the transmitting 
antenna of our invention for transmission 
over a range of 30,000 to 75,000 kilocycles 105 
for which the construction of antenna here¬ 
in has been found to be particularly efficient, 
but we desire it to be understood that modifi¬ 
cations may be made and that no limitations 
upon our invention are intended other than 110 
are imposed by the scope of the appended 
claims. 

What we claim as new and desire to secure 
by Letters Patent of the United States is as 
follows: _ _ 11® 

1. In a high frequency transmission^ sys¬ 
tem, a radiating antenna element comprising 
a multiplicity of tubular sections telescopical¬ 
ly disposed one with respect to another and 
means extending axially through said sec- 120 
tions for controlling the projection or col¬ 
lapse of said sections with respect to each 
other for correspondingly controlling the ef¬ 
fective capacity of said antenna element. 

2. A high frequency antenna system com- 125 
prising a support, a conductive radiating tu¬ 
bular mernwr erected upon said support, a 
second conductive radiating tubular member 
telescopically positioned within said afore¬ 
mentioned tubular member, means extending 130 
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through said tubular members for shifting 
one tubular member with respect to the tubu¬ 
lar member erected upon said support, and 
gear means mounted adjacent said support 
5 for selectively extending or retracting said 
sections with respect to the tubular member 
mounted upon said support. 

3. In a high frequency antenna system, a 
transmitter frame, a radiating antenna ele- 

10 ment projectible through said transmitter 
frame and comprising a multiplicity of con¬ 
ductive tubular sections disposed telescopical¬ 
ly one with respect to another, screw means 
extending through said tubular sections for 
15 extending or retracting said tubular sections 
telescopically, a gear carried by said screw 
means, and a control driving gear mounted to 
actuate said first mentioned gear for con¬ 
trolling the extension of said tubular sec- 
20 tions. 

4. In a high frequency antenna system, a 
transmitter frame, a radiating antenna ele¬ 
ment projectible through said transmitter 
frame and comprising a multiplicity of con- 

25 ductive tubular sections disposed telescopical¬ 
ly one with respect to another, screw means 
extending through said tubular sections for 
extending or retracting said tubular sections 
telescopically, a gear carried by said screw 
so means, a control driving gear mounted to ac¬ 
tuate said first mentioned gear for control¬ 
ling the extension of said tubular sections, 
ana an insulated control shaft mounted to ac¬ 
tuate said driving gear and projecting out- 
35 side said transmitter frame, whereby the ex¬ 
tension of said tubular sections may be manu¬ 
ally adjusted from the exterior of said trans¬ 
mitter frame while said transmitter is oper¬ 
ating at high voltages. 

40 LOTJIS A. GEBHARD. 

RAYMOND B. MEYER. 
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CLAUS IK SUIT 

1* I* A Him FREQUENCY TRANSMISSION SYS¬ 
TEM, A RADIATIHO ANTENNA ELEMENT COMPRISINO 
A MULTIPLICITY OF TUBULAR SECTIONS (A-B) TRIESCOPI- 
CALEY DISPOSED ORE WITH RESPECT TO ANOTHER AND 
MEANS (C) EXTEND INS AXIALLY THROUGH SAID SEC¬ 
TIONS (A-B) FOR CONTROLLING THE PROJECTION OR COL¬ 
LAPSE OP SAID SECTIONS WITH RESPECT TO EACH 
OTHER FOR CORRESPONDINGLY CONTROLLING THE EF¬ 
FECTIVE CAPACITY OF SAID ANTENNA EIEMENT. 

2j A HIGH FREQUENCY ANTENNA SYSTEM COM¬ 
PRISING A SUPPORT (D), A CONDUCTIVE RADIATING TU¬ 
BULAR MEMBER (A) ERECTED UPON SAID SUPPORT (D), A 
SECOND CONDUCTIVE RADIATING TUBULAR MEMBER (B) 
TEIESCOPICALU POSITIONED WITHIN SAID AFORE¬ 
MENTIONED TUBULAR MEMBER (A), MEANS (C) EXTENDING 
THROUGH SAID TUBULAR MEMBERS (A-B) POR SHIFTING 
ONE TUBULAR MEMBER (B) WITH RESPECT TO THE TUBU¬ 
LAR MEMBER (A) ERECTED UPON SAID SUPPORT (D), AND 
GEAR MEANS (E) MOUNTED ADJACENT SAID SUPPORT (D) 

FOR SELECTIVELY EXTENDING OR RETRACTING SAID 
SECTIONS (B) WITH RESPECT TO THE TUBULAR MEMBER 
(A) MOUNTED UPON SAID SUPPORT (D). 
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THE ANTENNA CHANGEOVER SWITCH 805 

The Antenna Changeover Switch.—The antenna transfer switch is 
required for the purpose of disconnecting the receiving apparatus from 
the antenna while transmitting, or vice versa. Because very high 
potentials are generated by the transmitting apparatus, the receiving 
set must be protected from the transmitting antenna by a switch and 
contacts spaced at least 6 in. apart. Various types of antenna change¬ 
over switches in general perform the following functions when thrown 
to the transmitting position: 

(1) The antenna is connected to the loading inductance or oscil¬ 

lation transformer of the transmitter. The changeover 
switch is also called the antenna transfer switch and send- 
receive switch. 

(2) Direct current is supplied to the generator field by the dos¬ 

ing of the contacts, thus exciting the generator field. 

(3) The generator circuit to the primary winding of the power 

transformer is dosed. 
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(4) If a motor blower is used for the spark discharger, its d-c. 

circuit is completed. 

(5) The circuit to the primary winding of the transformer of the 

receiving set is broken, and in some of the older type sets 
employing a crystal detector, the crystal is short-circuited 
by the dosing of contacts. In this type the telephone 
receivers are sometimes short-circuited. 

• i 

During the period of reception the reverse connections and discon¬ 
nections are completed when the switch is thrown to the receiving posi¬ 
tion, as follows: 

(1) The antenna is disconnected from the transmitter trans¬ 

former and connected to the receiving transformer. 

(2) The primary circuit of the power transformer is opened. 

(3) The generator field circuit is opened. 

(4) The d.c. circuit of the motor blower is opened, providing this 

apparatus is used. 

(5) If a crystal is used in the receiver, the short drcuit across it 

is removed. 

j I 

The antenna switch is generally equipped with remote control by 
means of a “ stop-start ” push button type switch which serves to ' 
operate the automatic starter of the motor-generator. Although the 
motor-generator set may be kept in operation during periods of recep¬ 
tion, it is advisable to stop the machine at such times, especially if it is 
installed in the same room with the receiver equipment. Interfering 
currents caused by induction, called brush noises, may affect the recep¬ 
tion of rn gnalw from a distant station. 

A 6-in. lightning switch leading to the ground may be connected 
between the antenna and transfer switch as a separate unit to protect 
the antenna in the event of severe storms, or when the operator is not 
on duty. 
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Extracts of File Wrapper, Defendants’ Exliibit 4: 

Claims in suit showing amendments during prosecution 
of application resulting in patent 1,903,811. 

251 5. In a high frequency transmission sys- 

a radiating element 

Per A. tern, [an] * A antenna A comprising a multiplicity 
of tubular sections telescopically disposed one with 
respect to another and means extending axially 
through said sections for controlling the projec¬ 
tion or collapse of said sections with respect to 
each other for correspondingly controlling the 

element 

a A. effective capacity of said antenna A . 

7. A high frequency antenna system compris- 
conductive radiating 

Per A. ing a support, a A tubular member erected upon 
second conductive radiating 

“ A. said support, a A tubular member telescopically 
positioned within said aforementioned tubular 
member, means extending through said tubular 
members for shifting one tubular member with re¬ 
spect to the tubular member erected upon said 

“ A. support A and gear means mounted adjacent said 
support for selectivity extending or retracting 
said sections with respect to the tubular member 
mounted upon said support. 

(* Word enclosed in brackets erased in copy.) 
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Patent Office Action of December 8, 1930. 

258 This application has been examined. 

Record is made of: 

Raes.1,099,861 June 14, 1914 250-33 

Yon Arco. 958,209 May 17, 1910 250-33x 

Damm . 617,228 Jan. 3, 1899 250-33S 

Goldsborough. 842,146 Jan. 22, 1907 250-33S 

British Patent_ 296,169 Aug. 30, 1928 250-33 

(2 shts.) 

German Patent ... 211,162 May 7, 1910 250-33 

(1 sht.) 

British Patent ..5,987/1907 (2 shts.) 250-33 

Claims 1-4 and 8-11 are rejected as unpatentable over 
British patent 5,987 or the German patent cited above. 
Whether the antenna sections are tubular members as 
shown by the German patent or other telescoping sections 
as shown by the British reference is considered immaterial. 

Claims 5-7 are rejected as unpatentable over the Ger¬ 
man patent, particularly in view of Damm. To have a 
mechanism such as shown by Damm to extend the vertical 
antenna sections instead of the cable shown by the German 
reference is not considered a patentable distinction. 

Claims 1-2 and 4-8 are further rejected as unpatentable 
over Raes, since the term “comprising’’ is broad enough 
to include the supporting masts for the antenna as shown 
by Raes. The height at which the antenna is supported 
above the ground determines its effective capacity. 

259 Claims 3 and 4 are further objectionable since 
they refer to part of the structure as both a trans¬ 
mitter frame and an antenna frame. 


C. D. BACKUS, 
Examiner . 
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Remarks Accompanying Amendment of May 27, 1931. 

265 Applicants have carefully considered the several 
references cited. The British patent 5,987 of 1907 

shows an extensible mast for antennae for use on a mov¬ 
able vehicle constituting a mobile radio station. The ex¬ 
tensible member is not in itself a variable capacity area. 
A servomotor type of device is provided which may be 
selectively used for driving the car, for setting up the 
mast, or for actuating the transmitting apparatus. The 
disclosure of the apparatus used for erecting the mast is 
very meagre and reference is made to the apparatus used 
in fire escapes employing, for instance, a rope wound on 
a drum. This is wholly different from the system dis¬ 
closed by applicants and in particular does not show any 
means for extending or retracting a radiating element. 
The German patent 211,162 shows a portable radio station 
employing a mast which may be erected telescopically to a 
desired height by means of an auxiliary mast. This struc¬ 
ture is also wholly different from that of applicants, and 
in particular this German patent does not show any 
radiating element whose length is variable. 

The Raes patent 1,099,861 shows an antenna tower, or 
mast, which can be erected to a desired height by means 
of pulleys or rack and pinion arrangements on the respec¬ 
tive sections of the mast. No screw means for extending 
are shown such as are disclosed by applicants and further¬ 
more, Raes does not show any radiating element whose 
length can be varied. Patent 617,228 shows a water tower 
consisting of concentric tubular members which can be 
erected to a desired height, as for fire fighting purposes. 
This patent is directed to art not analogous to that 

266 of applicants’ device and it is not apparent how 
this disclosure is pertinent to applicants’ invention. 
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It is noted that none of the other references cited are 
applied and since their disclosures are obviously distin¬ 
guished from that of applicants in view of the remoteness 
of the disclosures, it is assumed that they are cited simply 
to show the state of the art and that detailed discussion 
of the points of distinction is not necessary. 

Claims 1-11 have been amended to bring out more clearly 
the radiating conducting antenna element whose length 
can be varied. Amendments have also been made in the 
claims to avoid the objections of the Examiner. New claim 
12 is submitted which recites specifically the several ele¬ 
ments of applicants ’ system including the screw means 
extending through the tubular sections for extending or 
retracting the tubular sections telescopically, the gear 
carried by the screws means and the control driving gear 
mounted to actuate the first gear. New claim 13 recites 
also the insulated control shaft mounted to actuate the 
driving gear. 

Applicants desire to point out that the use of the insu¬ 
lated shaft is of importance since in high voltage trans¬ 
mitting equipment of the type here involved, the insu¬ 
lated shaft makes possible the adjustment of the length 
of the radiating element when the transmitter is in opera¬ 
tion and the maintenance of the control mechanism at 
ground potential. The use of applicants ’ indicator uniquely 
indicating the extension setting of the radiating element 
makes it possible to dependably repeat such settings 
rapidly. This indicator can be calibrated in frequencies 
and is an important element to obtain successful trans¬ 
mission. 

267 Applicants desire to point out that in the rack 
and pinion extending means disclosed by Raes and 
also in British patent 296,169, appreciable energy losses 
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will necessarily occur from the points of the rack, and 
since the rack is of considerable length and extends sub¬ 
stantially along the entire length of the extensible elements, 
such loss will be appreciable. Applicants therefore be¬ 
lieve that the particular type of mechanism which they 
have employed for the particular purpose set forth does 
involve invention. In order that the Examiner may more 
clearly realize the details of construction of applicants 
system, there are filed herewith three photographs, Figs. 
1, 2, and 3, showing different views of a unit constructed 
by applicants embodying this system. Favorable action 
is respectfully solicited. 

Respectfully submitted, 

LOUIS A. GEBHARD and 

RAYMOND B. MEYER. 

By ROBERT A. LAVENDER. 

Lt. Comdr. U.S.N. 


Patent Office Action of December 18, 1931. 

270 Responsive to amendment of May 27, 1931. 

Additional record is made of: 

Swiss patent 122,201 

toNolting Sept. 1, 1927 lsht. 250-14 

British patent 198,757 

to Gill June 6, 1923 1 sht. 250-36S.W. 

Claims 1-4, 6 and 8-11 are rejected as unpatentable over 
the Swiss patent, cited above, particularly in view of Raes, 
Damm, or British patent, 296,169, of record, who show 
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means for extending a mast. To use some such means 
for extending the telescope mast of the Swiss reference 
is not considered invention. The British reference par¬ 
ticularly shows means for varying the extension of tele¬ 
scopically arranged antenna sections to tune the antenna 
to the desired wave length. Applicant’s invention, if any, 
appears to reside in the particular antenna structure and 
not in the combination of a transmitter and a collapsible 
antenna. 

In claim 9 no basis for the claim “uniquely” as used 
in line 6, is found in the specification. If applicant wishes 
to differentiate over the references some structural differ¬ 
ence and not a mere functional statement such as herein 
used must be set forth. 

Claims 5, 7, 12 and 13 appear to be allowable. 


C. D. BACKUS, 
j Examiner. 
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UNITED STATES PATENT OFFICE. 

(■“T . 

JOSEPH MES, OF SCHENECTADY, NEW YORK, ASSIGNOR, BY MESNE ASSIGNMENTS, 

OF THIRTEEN-FIFTIETHS TO ELLEN F. WETHERELL AND FOUR TWENTY-FIFTHS 
TO SUSANNA W. BERRY, BOTH OF LYNN, MASSACHUSETTS, AND FOUR TWENTY- 
FIFTHS TO JOHN RAES, OF LONG ISLAND CITY, NEW YORK. 

PORTABLE-WIRELESS-STATION TOWER. 

1,099.861. specification of letters Patent. Patented June 9,1914. 

Application filed November 9, 1912, Serial No. 730,442. Renewed December 30, 1913. Serial No. 809,591. 

To all whom it may concern: Fig. 9 is a transverse sectional view taken 

Be it known that I, Joseph Raes, a citizen on the line 9—9 of Fig. 8. Fig. 10 is a Ion- 55 
of the United States, residing at Schenectady, gitudinal sectional view taken on the line 
in the county of Schenectady and State of 10—10 of Fig. 9. 

5 New York, have invented new and useful Referring to the drawings, and in particu- 
Improvements in Portable-Wireless-Station lar to Figs. 1 and 2, it will be seen that 
Towers, of which the following is a specifi- I have provided a motor vehicle or truck 60 
cation. 1 which has a wireless station mounted 

This invention relates to collapsible towers therein and consisting of the necessary set 
10 adapted especially for use in a portable wire- of instruments 2. An extensible tower 3 
less telegraph station, the primary object is provided on the front part of the truck, 
being to provide means for extending the its hollow rectangular base section 4 being 65 
tower sections by the application of a suit- fixedly secured thereto, as at 5. The other 
able source of power at the base of each tower sections 6, 7, 8 and 8* are of similar 
15 tower. cross section but are successively smaller 

A further object is the provision of means in diameter so as to be telescoped within 
for use in a portable station of the class de- each other, the section 6 being received with- 70 
scribed for separating the towers to a proper in the section 4. The tower section 4 is pro¬ 
distance and for automatically erecting the vided adjacent its upper end and at the front 
20 said towers immediately upon separation and rear sides thereof with a pair of bear- 
thereof. ing brackets 9 and 10. A vertical shaft 11 

A still further object is to provide a de- has its upper end rotatably mounted in the 75 
vice of the class described which will, when bracket 9 and its lower end rotatably mounfc- 
its extensible parts are retracted, occupy a ed in a bracket 11* secured to the section 4 
25 comparatively small amount of space so as adjacent its lower end, and is supported by 
to be readily moved from place to place. the beveled gear 13, which latter is fixedly 
Another object is the provision of means secured to its upper end and is supported 80 
for strengthening and bracing the tower sec- by the bracket 9. A rectangular shaft 12 is 
tions when extended ; said means being auto- rotatably and slidably mounted in an open- 
30 matically arranged in proper position upon ing provided in the bearing bracket 10 and 
extension of the said sections. has a beveled gear 14 loosely mounted upon 

The invention consists of the features of the same above the bracket 10, its rectangu- 85 
construction, combination and arrangement lar opening receiving the said shaft and it 
of parts, hereinafter fully described and being supported by the said bracket. A 
35 claimed, reference being had to the accom- horizontal shaft 17 is rotatably mounted in 
panying drawings, in which:— a pair of spaced bearing brackets 18 at- 

Figure 1 is a fragmentary side elevation tached to the side face of the section 4 and 90 
of a portable station of the class described adjacent its upper end, and has the beveled 
showing the towers in closed relation with gears 15 and 16 fixedly secured to its oppo- 
40 respect to each other, and tower sections re- site ends and adapted for engagement with 
tracted. Fig. 2 is a side elevation of the the gears 13 and 14, respectively. A pinion 
device showing the towers in separated posi- 19 attached to the shaft 17 between the 95 . 
tion and the tower sections in extended posi- brackets 1.8 works through the slot 20 pro- 
lion. Fig. 3 is a front elevation of the front vided in the side walls of the said section 4 
45 tower carried by the truck. Fig. 4 is a side and is engageable with the vertically dis- 
elevation of the same. Fig. 5 is a longitudi- posed toothed rack 21 provided on the cor- 
nal sectional view taken on the line 5—5 of responding face of the section 6. The rec- 100 
Fig. 4. Fig. 6 is a transverse sectional view tangular shaft 12 extends upwardly _ from 
taken on the line 6—6 of Fig. 4. Fig. .7 is the bracket 10 through an opening in the 
50 a fragmentary elevation showing the parts bearing biracket 22, which projects laterally 
applied to the collapsible tower sections, the from the section 6, then through a beveled 
elevating means being omitted. Fig. 8 is gear 23 supported by said bracket 22, still 105 
a side elevation of a modified form of tower, farther upward through a bearing bracket 
_ 


1 , 099,861 


90 


24 carried by the mast section or tower sec¬ 
tion 7 to its point of rigid connection with 
a supporting beveled gear 25 mounted upon 
' the la-t-iiamed bracket. A beveled gear 20 
5 fixedly mounted upon a horizontal shaft 27. 
which latter is rotatably mounted in spaced 
brackets 28 detachably secured to the section 
0 . intermeshes with the gear 23. so that upon 
rotation of the shaft 12 . the toothed pinion 
0 21). which is fixedly secured to the shaft 27 
between the brackets 28. will be rotated in 
the slot 30 provided therefor in the section 
0 and engaged with the vertically extending 
tooth rack 31 provided in the side face of 

3 5 the section 7. A connecting shaft 32 is ro¬ 

tatably mounted in spaced bearing brackets 
32* carried by the section 7 adjacent its up¬ 
per end and on the opposite side thereof 
from the shaft 27. The said shaft 32 ex- 
20 tends horizontally and has a beveled gear 33 
attached to its forward end intermeshing 
with the supporting gear 25. and a beveled 
gear 34 fixed to its lowermost end inter- 
meshing with a horizontally rotatable bev- 
25 eled gear 35 which is supported by a lat¬ 
erally extending bedring bracket 30 attached 
to the section 7 opposite to the bracket 24. 
the said gear 35 being provided with a rec¬ 
tangular opening for the reception of the 
30 shaft 35*. # which latter is adapted to rotate 
the same. A pinion 32 b carried by the shaft 
32 extends through a slot 33* in the section 7 
and engages the vertical rack 33 b provided 
on the section 8 . The shaft 35* is supported 
35 by a beveled gear 37. which is rigidly at¬ 
tached to its upper end and is supported by 
the laterally extending bearing bracket 38 
and carried bv the uppermost tower section 
8 . A horizontal shaft 39 mounted in spaced 
40 bearing brackets 40 carried by the said sec¬ 
tion 8 on the same side of the tower as the 
shaft 32. is provided at its outer end with a 
beveled gear 41. it intermeshes with the gear 
37 and has a pinion 42 fixedly secured be- 

4 5 tween the brackets 40 so as to engage the 

vertically extending rack 43 carried by the 
section 9 through the slot 44 provided in the 
upper portion of the section 8 . A hydrocar¬ 
bon engine, or some such suitable source of 
50 power, (not shown) which furnishes the mo¬ 
tive power for the truck, is connected by 
means of a chain 45 with a sprocket wheel 
46 carried by an operating sleeve or hollow 
shaft 47 mounted in suitable bearings within 
55 the truck body and beneath the floor 48 
thereof. A longitudinally extending shaft 
49 is connected at its innermost end by suit¬ 
able clutch mechanism indicated by the nu¬ 
meral 50 with the said sleeve 47, and has its 
60 front or outermost end provided with a bev¬ 
eled gear 51 which intermeshes with a simi¬ 
lar gear 52 secured to the projecting lower 
end of the shaft 11 . It will thus be seen 
that when power is applied to the shaft 49. 
65 the shaft 11 will be rotated, the shaft 12 will 


be rotated likewise through the medium of 
the shaft 17, and the shaft 35* will also be 
rotated through the medium of the shaft 32, 
causing rotation of the uppermost horizon¬ 
tal shaft 39. The rotation of the horizontal 7 c 
shafts will impart vertical movement to the 
movable tower sections through the medium 
of the racks and pinions provided therefor, 
so as to extend the said sections. A mov¬ 
able, supporting truck 53 carrying the rear- 75 
most tower 54 is provided with wheels 55 
whose axle 50 is located above the plane of 
the axles 57 and 58 on the main body truck, 
which are supported by the wheels 59 and 
60, so as not to interfere with the motion of 80 
the truck proper when the towers are in 
their closed position with respect to each 
other. A forwardly extending connecting 
pole 61 is attached to the truck 53 and has 
its forward portion slidably mounted with- 85 
in a telescopic rneinl>er 62. The member 62 
is telescopically received by a second mem¬ 
ber. 63, which latter is also slidably mounted 
within a housing 64 provided within the 
truck l)ody. The movable truck 53 is 90 
adapted to be moved away from the 
vehicle body or truck proper so as to 
separate the tower 54 from the tower 3 
by any suitable means therefor, a tele¬ 
scopic connection between the said movable 95 
truck and vehicle body just described be¬ 
ing extended to the limit in this operation. 

A rotatable, operating sleeve 65 is mounted 
in suitable bearings within the vehicle or 
truck body and is connected in suitable man- 100 
ner to the prime mover. A shaft 66 is slid¬ 
ably mounted within the sleeve 65 and is 
held against rotation therein by some suit¬ 
able means, such as a keyed slot, or it may be 
constructed rectangular in cross section to be 105 
received by the rectangular bore provided 
in the said sleeve. The outer end of the 
shaft 66 is connected by suitable gears to the 
mechanism for elevating the sections of the 
tower 54. which mechanism is identical with 110 
the previously described mechanism for op¬ 
erating the tower 3, the tower 54 being 
merely turned through an angle of 90° so 
as to slightly change the relative position of 
the parts of the mechanism carried with re- 115 
lation to the mechanism on the tower 3. 
When the movable truck 53 is moved in its 
extended position, it is supported by a block 
67 having grooves therein for the reception 
of the wheels 55. In this position of the 120 
movable truck, the shaft 66 has-been moved 
outwardly through the sleeve 65 and is still 
adapted to be rotated by the prime mover 
when applied to the sleeve 65 through the 
medium of suitable clutch mechanism, not 126 
shown. The shafts 66 and 49 are adapted 
to be operated by the said prime mover so 
as to simultaneously extend the power sec¬ 
tion. When the towers are in their sepa¬ 
rated position and their extensible sections 130 
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are extended into elevated position, the 
aerial 68 is located at the sufficient height 
. for a proper operation of the wireless sta¬ 
tion, the said aerial being connected to the 
5 station instruments by means of the lead 
wire 69. The high tension current for use in 
connection with the station is generated by 
means of a dynamo 70 which is connected 
with the prime mover or source of motive 
10 power for the vehicle by some suitable means 
which may be readily regulated. 

In Fig. 7 I have snown the upper end of 
each section of a collapsible tower provided 
with a plurality of laterally extending arms 
15 71. which arms project preferably from the 
sides of the section by which it is carried. A 
spring retracted drum 72 is attached to the 
outer end of said arm 71 and carries a brac¬ 
ing cable 73 whose outer end is attached to 
2 o the inner portion of the arm on the corre¬ 
sponding side of the tower section next 
above, as at 74. It will thus be seen that 
when the sections are in closed or collapsed 
position, the cables 73 will be partially re- 
25 tracted and will lie flat against the upper 
surface of their respective attaching arms. 
Upon extension of the tower sections, how¬ 
ever, the cables will be extended to their 
limits, and will effectively brace the said sec- 
30 tions, thus* tending to resist lateral strains 
upon the tower due to heavy winds or the 
like. 

^ In Figs. 8, 9 and 10,1 have shown a modi¬ 
fied form of tower which may be used in 
35 connection with my improved portable sta¬ 
tion and which may be operated without the 
use of shafts, gears, and such mechanism. 
The numeral 75 designates the hollow base 
section of the tower, which is rectangular in 
40 cross section and slidably receives a second 
section 76. A plurality of successively re¬ 
duced, telescoping tower sections 77, 78, and 
79 are provided. The section 75 is provided 
in opposite sides with outstruck portions 80 
45 and 81, affording the internal, longitudinal 
grooves 82 and 83, respectively. The ele¬ 
vating cable 84 which is connected to some 
source of power, (not shown), such as a 
drum, passes over a pulley 85 attached to 
50 the section 75 at its upper end, down through 
the groove 82, around a pulley 86 carried by 
the lower end of the next section 76, then up¬ 
wardly through the groove 83 in the oppo¬ 
site side of the said section 75, then for- 
55 wardly to the pulley 87 carried by the upper 
end of the section 76, where it is turned 
downwardly through a longitudinal groove 
88 provided in the outer face of the corre¬ 
sponding side of the section 77 by the in- 
60 struck portion S9, around the pulley 90 at¬ 
tached to the lower end of the section 77, 
up through the groove 91 provided in the 
opposite side of the section 77 by the instruck 
portion 92 to the pulley 93 carried by the 
65 upper end of the section 77. From here it 
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passes down through the groove 94 provided 
in the corresponding side of the section 78 
by the instruck portion 95, around the pulley 
96 carried by the lower end of the section 
78, up through the groove 97 provided in 70 
the opposite side of the section 78 by the 
instruck portion 98. It then passes up over 
the pulley 99 carried by the upper end of 
the section 78 and downwardly through the 
groove 100 provided in the topmost section 75 
79 by the instruck portion 101 to its point 
of attachment 102 with the lower end of 
the said section. Upon the application of 
power to the lower end of the cable 84, the 
tower sections will be drawn into their ele- 80 
vated, extended position by one continuous 
movement/ 

It will be seen that I have provided a port¬ 
able wireless station which is adapted espe¬ 
cially for use in military operations, or the 85 
like, wherein it is desirable to have a num¬ 
ber of wireless stations whose position may 
be changed at any time with as little conse¬ 
quent delay as possible. 

A very desirable feature of the station 00 
which I have invented is the fact that it 
may be operated by a very small number of 
men, nearly all of the operations being per¬ 
formed by the prime mover of the vehicle 
itself. 95 

What is claimed is:— 

1. A portable wireless station comprising 

a motor vehicle, a tower carried by said 
vehicle, a horizontally extensible support 
provided on said vehicle, a movable truck 
attached to said support and adapted to be 
moved into spaced relation with respect to 
the vehicle, a tower mounted upon said 
truck, and an aerial connecting the upper 
extremities of said towers. 106 

2. A portable wireless station comprising 
a motor vehicle, a tower carried by said 
vehicle, a horizontally extensible support 
mounted upon the vehicle, a movable truck 
including a body portion attached to the 110 
extensible support and adapted to be moved 
into spaced relation with respect to the 
vehicle and wheels attached to the body and 
adapted to be supported above the surface 
over which the vehicle travels, a tower 115 
mounted upon said truck, an aerial connect¬ 
ing the upp>er extremities of said towers, and 
means engageable with the truck wheels 
for further supporting the same when in 
operative position in spaced relation to the 120 
vehicle. 

3. A portable wireless station comprising 
a motor vehicle, a tower carried by said 
vehicle, a horizontally extensible support 
mounted upon the vehicle, a movable truck 125 
including a body portion attached to the 
extensible support and adapted to be moved 
into spaced relation with respect to the 
vehicle and wheels attached to the body and 
adapted to be supported above the surface 130 
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over which the vehicle travels, a tower 
mounted upon said truck, an aerial connect¬ 
ing the upper extremities of said towers, and 
a portable supporting member upon which 
5 the truck wheels are adapted to rest when 
in operative position. 

4. A portable wireless station comprising 
a motor vehicle, a tower mounted upon said 
vehicle and comprising vertically extensible 

10 sections, a horizontally extensible support 
attached to the said vehicle, a movable truck 
attached to said support, a tower mounted 
upon said truck and including vertically ex¬ 
tensible sections, an aerial connecting the ex- 
15 tremities of the said towers, a source of mo¬ 
tive power provided upon the vehicle, and 
means connecting the said source with the 
sections of the respective towers whereby the 
same may be operated into their different 
20 adjusted positions! 

5. A portable wireless station comprising 
a motor vehicle, a tower mounted upon said 
vehicle and comprising vertically extensible 
sections, a horizontally extensible support 

25 attached to the said venicle, a movable truck 
attached to said support, a tower mounted 
upon said truck and including vertically ex¬ 
tensible sections, an aerial connecting the 
extremities of the said towers, a source of 
30 motive power provided upon the vehicle, and 
means connecting the said source with the 
sections of the respective towers whereby 
the same may be operated simultaneously 
into their different adjusted positions. 

35 G. A portable wireless station comprising 
a motor vehicle, a tower mounted upon said 
vehicle and comprising vertically extensible 
sections, operating mechanism for the said 
sections, a source of motive power provided 
40 upon said vehicle and adapted to be con¬ 
nected operatively with the said operating 
mechanism, a horizontally extensible sup¬ 


port attached to the vehicle, a movable truck 
connected with the said support, a second 
tower mounted upon the said truck and 45 
including vertically extensible sections, an 
aerial connecting the uppermost sections of 
the said towers, operating mechanism for 
the said tower sections, a transmission shaft 
including telescopic sections, one of said sec- 50 
tions being connected with the operating 
mechanism for the sections of the last- 
named tower, and means by which the other 
shaft section may be connected with the 
source of power. 55 

7. A portable wireless station comprising 
a motor vehicle, a tower mounted upon said 
vehicle and comprising vertically extensible • 
sections, operating mechanism for the said 
sections, a source of motive power provided 60 
upon said vehicle and adapted to be con¬ 
nected operatively with the said operating 
mechanism, a horizontally extensible sup¬ 
port attached to the vehicle, a movable truck 
connected with the said support, a second 65 
tower mounted upon the said truck and in¬ 
cluding vertically extensible sections, an 
aerial connecting the uppermost sections of 
the said towers, operating mechanism for 
the said tower sections, a transmission shaft 70 
including telescopic sections, one of said 
sections Deing connected with the operating 
mechanism of the sections of the last-named 
tower, and means by which the other shaft 
section may be connected with the source 75 
power, the said transmission shaft being dis¬ 
posed parallel to and coextensive with the 
horizontal support. 

In testimony whereof I affix my signa¬ 
ture in presence of two witnesses. 

JOSEPH KAES. 

Witnesses: 

Susanna W. Berry, 

E. Edmonston, Jr. 
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To all whom it nuii/ concetti: 

Be it known that I, Conrad Damm, a citizen 
of the United States, and a resident of Cleve¬ 
land, county of Cuyahoga, State of Ohio,have 
5 invented certain new and useful Improve¬ 
ments in Water-Towers, of which I hereby 
declare the following to be a full, clear, and 
exact description, such as will enable others 
skilled in the art to which it appertains to 
10 make and use the same. 

My invention relates to improvements in 
sectional water-towers in which the water is 
introduced through the tower itself as a dis¬ 
charge-pipe; and the objects are to provide 
15 means for elevatingand controlling the move¬ 
ments of the tower. 

It consists in the telescoping pipe-sections 
with means for extending and lowering the 
same,and in the details of construction and ar- 
20 rangement of parts as hereinafter described, 
shown in the accompanying drawings, and 
specifically pointed out in the claims. 

In the accompanying drawings, Figure 1 is 
a side elevation. Fig. 2 is a side view show- 
25 ing the lower portion of the tubes and in¬ 
closing case in central vertical section. Fig. 
3 is a rear view of the same and operating- 
gear. Fig. 4 is a central sectional view of the 
upper extremities of two tubes and lower ex- 
30 tremity and nut in the upper or last section. 
Fig. 5 is a side view of the adjacent tops of two 
sections, showing locking cams and springs. 
Fig. G is a transverse section of upper tube, 
showing a plan view of the caps and locking- 
35 springs below. Fig. 7 is a perspective view 
of the cap over each tube-section, aud Fig. 3 
is a detail of locking-ring. 

In the views, 1 is a portable platform, upon 
which are secured the standards 2 upon a com- 
40 mon base 3, which in turn is mounted upon 
the lower base 4 upon rollers 5, set in the an¬ 
nular hardened bearings G. The vertical bear¬ 
ing-stem 7 is also mounted in the sleeve S, 
and rollers 9 insure easy movement. 

45 The water-tower is composed of a series of 
tubes 10 , adapted lo telescope within each 
other and within the inclosing case 11 . 
Through these tubes when extended the water 
Hows to the terminal nozzle T, being intro- 
50 duced into the lower tube at U. A heavy 
yoke 12, provided with trunnions 13, incloses 
the upper end of this cover and is supported 


upon the standards 2 in the trunnion-bear¬ 
ings 14, so that the tower can swing freely at 
varying vertical angles. Each tube is pro- 55 
vided at its lower extremity with the nut 15, 
attached by radial wings 1 G to the tube-walls, 
thus admitting free passage of the water 
through the nut. Over a central screw 17 the 
nuts are adapted to pass, raising each tube in 60 
succession to its upper limit in the following 
manner: It will be seen in Figs. 2 and 4 that 
the nut in the upper tube is always in engage¬ 
ment with the screw when the tubes are closed, 
while the nuts on the lower tubes lie nor- 65 
mally below the threaded portion. The screw 
as it revol ves elevates first the upper tube and 
afterward the lower tubes as they are brought 
one by one into engagement with it. As shown 
in Fig. 2 , each tube is provided with a sleeve 70 
18 at its lower end, which as the tube rises 
engages the sleeve 19 at the upper end of the 
next tube and drags this tube out with it 
until the nut at the lower end of the second 
tube engages the screw and is raised thereby, 75 
each nut engaging in turn, and each tube 
raising the one below until the nut engages. 

It would not do to have all the nuts always 
in engagement with the screw, since if they 
were all the tubes would rise exactly the same 80 
distance and no one would project beyond 
the rest. 

20 is a head provided with a stutting-box 
21 , through which the screw passes. The 
screw is operated by means of bevel pinion 85 
and gear 22 and 23, the gear 23 being mount¬ 
ed upon the shaft 24 in bearings 25. This 
shaft extends outside the standard and is 
provided with drive-wheels 2G. A band passes 
over this wheel and over the wheel 27 upon 90 
a shaft having an axis in continuation with 
the axis of the trunnions, so that the tower 
can swing freely without interfering with 
the movements of the screw. From this point 
the movement is continued to a lower shaft 95 
2S by means of the wheels 29 and 30 and con¬ 
necting-band. A crank 31 revolves the shaft 
28, which can be thrown out of gear with the 
driving wheels and bands to operate the erect- 
ing-screws 32, which are also operated from 100 
this shaft, as hereinafter described. This is 
accomplished by means of the clutch 33 and 
lever 34. The erecting-scrcws 32 pass through 
the nuts3G, mounted in trunnions which turn 
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in bearings 35, and are provided with bevel- 
gears 37 at their lower extremities and bear¬ 
ings 38, which sleeve over the shaft 28. Upon 
this shaft are fixed the bevel - pinions 39, 

5 which engage and revolve the gears upon the 
screws 32. 

CIntches.41, with levers42, operate to throw 
the pinions 39 in or out of gear with the shaft. 
These levers 42 may be connected to insure 
io working simultaneously. 

44 are rings rotatable underneath the caps 
45, which are fixed upon the upper extremi¬ 
ties of the tubes. These rings are provided 
with pins 4G, which project through slots 47 
15 in the caps. The rings are provided with re¬ 
cesses 48, through which and through similar 
recesses 49 in the caps splines 50 pass continu¬ 
ously throughout the length of the tubes and 
keep-the tubes from turning. (See Figs. 7 and 
20 8 .) The inner rings are rotatable, so as to 
pass under the splines at 50 and prevent the 
return of the tubes as soon as the inner tube 
arrives at the upward limit of the stroke. 
This is accomplished by the springs 51, which 
25 engage the pins and are always in compres¬ 
sion. They are secured at one end upon their 
respective caps. When the tubes are low¬ 
ered, projecting cams 52 strike against the 
pins 4G and throw back the- rings until the 
30 recesses 42 coincide with the splines, which 
of course are then able to pass downward 
f reely. These cams are attached to every cap 
and operate the pins projecting through the 
cap of the next adjacent section above as it 
35 descends, and thus release the tube within 
the second section above. Each tube is re¬ 
leased in turn in this manner except the lower 
tube, which does not require it. 

A packing-ring is shown at GO, whereby the 
40 tubes are made water-tight. 

A worm-screw G3 is employed, engaging the 
wheel 3 on the exterior of the upper base of 
the tower to rotate the same. 

The advantages of this device are great.since 
45 with the positive movement of the screw the 
tower can be raised toany height and as many 
sections added as desired, and weights can be 
. carried, such as firemen or rescued parties, 
from the buildings. 

50 It will be seen that the device can be erected 
in a narrow space and through overhead wires 
or other obstructions, making it convenient 
for city use. I 

This device can be raised to any exact 1 
55 height required and stopped within an eighth 
of an inch of any given p*)int. 

In Fig. 1 is seen a sectional ladder 65, the j 
sections of which are individually attached [ 


to the several tubes of the tower and slide 
past one another when the tubes are distend. 60 

I claim— 

1. In a water-tower in combination; a se¬ 
ries of telescoping tubes provided with cen¬ 
tral nutsand water-passages; sleeves on their 
outer and inner extremities adapted to pre- 65 
vent one tube from withdrawing from an¬ 
other; locking mechanism adapted to secure 
each section to the next outer one when dis¬ 
tended; an operating-screw adapted to en¬ 
gage alternately said nuts; an inclosing case 70 
for the tubes provided with trunnion-bear¬ 
ings, and means for operating the screw and 
for inclining the tower; substantially as de-. 
scribed. 

2. In a water-tower, in combination; tele- 75 
scoping tubes provided with terminal engag¬ 
ing sleeves, central nuts and continuous wa¬ 
ter-passages; a central screw constructed to 
engage each nut in turn as the upper tube 
rises; caps over the tubes; continuous splines 80 
passing through said caps but cut short at 
their lower extremities; locking-rings under¬ 
neath said caps through openings in which 
said splines normally pass, and means for 
locking said rings underneath said splines 85 
when the tubes are fully extended, substan¬ 
tially as set forth. 

3. In a water-tower; the combination with 
telescoping tubes provided with engaging- 
sleeves at their extremities, and central nuts 90 
connected with the walls of the tubes by ra¬ 
dial arms; of a central screw adapted to en¬ 
gage said nuts in turn; locking mechanism 
adapted to lock each tube to the next below 
when distended; an inclosing case for the 95 
tubes, provided with a yoke and trunnions 
and a water-head and stuffing-box; bevel- 
gears actuating said screw, and operating- 
gear for the erecting-screw; all arranged sub¬ 
stantially as and for the purpose set forth. 100 

4. In a water-tower; the combination with 
telescoping tubes provided with engaging ter¬ 
minal sleeves; of a central erecting-screw pro¬ 
vided with a lower smooth portion; central 
nuts in the tubes, the upper nut being in en- 105 
gagement with said screw when the tubes are 
closed, and the lower ones adapted to engage 
said screw alternately as the tubes are raised 

by action of the sleeves; means for operating 
the screw, and means for locking each tube no 
when distended to the tube below: substan- 
1 tially as described. 

CONRAD DAMM. 

Witnesses: 

Wm. M. Monroe, 

Joseph Lehmann. 
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KA1SERLICHES PATENTAMT. 

PATENTSCHRIFT 

- JVt 211162 - 
KLASSE 21 a. GRUPPE 71 ._...... 


NURNBERGER FEUERLOSCHGERATE- & MASCHINENFABRIK 
vorm. JUSTUS CHRISTIAN BRAUN A.-G. in NURNBERG. 

Zusammenlegbare, fahrbare Empfangsvorrichtung far drahtlose Telegraphle. 

Patentlort Iro Deutschen Relcbo vom 28. Februar 1907 *b. 


Die Erfindung betrifft eine zusammenlegbare j ter Weise aus einer Anzahl von teleskopartig 
und fahrbare Empfangsvorrichtung fur draht- ineinanderliegenden Rohren g, g zusammenge- 
Jose Tclegraphie, bei welcher der die Luftleiter | setzt und mit dem Gestell durch zwei dreh- 35 
tragcnde Hauptmast aus einzelnen teleskop- bare Arme 4 verbunden. deren Enden einer- 
S artig ineinanderschiebbaren Rohren zusammen- seits um die Achse der Rader, andererseits 
gesetzt ist, und bezweckt, den Mast ohne be- um feste, an dem Mast b vorgesehene Zapfen n , 
sondere Schwierigkeiten in verhaltnisraaBig greifen. An seinem unteren Ende tragt der 
kurzer Zeit aufstellen zu kdnnen. Dies wird Hauptmast einen Spurzapfen 0, mit dem er 40 
dadurch erreicht, daB mit dem Hauptmast bei aufgerichteter Stellung (Fig. i), in der er 
10 “ n zum Ausziehen des letzteren dienender durch die Arme h gehalten wird, in cini»T n 
Hilfsmast verbunden ist. mittels dessen die Lager der FuBplatte * ruht An dem Mast 
einzelnen Rohrschiisse durch an ihren oberen ist femer ein Windwerk k angebracht, von 
Enden angreifende Zugorgane nacheinander dem aus zwei Seile fiber die Rollen f zu an 45 
gehoben werden. - jedem Rohr g befestigten Osen « geffihrt wer- 

l 5 Auf der Zeichnung ist die fahrbare Emp- den kdnnen. 

fangsvorrichtung in einer Ausffihrungsform dar- Soil der Mast b, nachdem er zugleich mit 
gestellt. Fig. 1 zeigt die bciden Masten in dem Hilfsmast e in die aufrechte Lage ge- 
aufgerichteter Stellung in Seitenansicht und bracht ist, auseinandergezogen werden, so wird 50 
Fig. 2 und 3 dieselben auf dem fahrbaren Ge- zunachst der Hilfsmast, nachdem seine Teile 
10 stell ruhend in Seitenansicht und GrundriB. gegebenenfalls auseinandergeschoben sind, in 
F*g. 4 und 5 veranschaulichen die Klemm- den beiden oberen Hfilsen i mittels Bolzen 
vornchtung ffir die Rohre des Mastes in Langs- 0. dgl. festgesteckt. Durch das Windwerk k 
schmtt und Querschnitt. wird sodann an den fiber die Rollen f geffihr- 55 

^ em fahrbaren Gestell a ruhen bei ten und mittels Haken o. dgl. an den Osen m 
^'chtgebrauch die beiden Masten b und c. befestigten Seilen das innerste Rohr g in die 
^ Hilfsmast c, der gegebenenfalls aus ver- H6he gezogen und durch eine am Ende jedes 
schiebbar ineinanderliegenden Teilen besteht, Rohres vorgesehene Ringklemme l festgestellt, 

,n am Hauptmast b befestigten Hfilsen i so daB es nicht abwarts rutschen kann. Hierauf 60 
30 ph 8 ebracllt und stec ^t mit seinem unteren werden die Seile von den Osen m gelfist und 
p D * m d< m FuBstfick e. An dem oberen an dem zweiten Rohr befestigt, das nun in 
nae des Hilfsmastes sind zwei Seilrollen f gleicher Weise wie das erste und z usamm en 
. °f 8 5 ? eben -. Hauptmast b ist in bekann- mit diesem emporgewunden wird. Mit den 
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fibrigen Rohren wird dann ebenso verfahren. 
bis der gauze Mast zu seiner vollen HShe ( 
ausgezogen ist. 

Patent-Anspruch: 

Zusammenlegbare, fahrbare Empfangs¬ 
vorrichtung ffir drahtlose Tclegraphie, ge- 


kennzeichnct durch die Vcrbindung cincs 
als Teleskopmast ausgcbildeten Haupt- , 
mastes mit cincm zum Ausziehen «lvs 10 
letzteren dienenden Hilfsmast, mittols 
dessen die einzelnen Rohrschiisse (lurch an 
ihren oberen Enden angreifende Zugorgane 1 
nacheinander gehoben werden. 
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288 DEPARTMENT OF COMMERCE.. 

UNITED STATES PATENT OFFICE. 

To all persons to whom these presents shall come, 
Greeting: 

THIS IS TO CERTIFY that the annexed is a true copy 
of the records of this office of a translation made by the 
Official Translator of the Specification, in the matter of the 
German Letters Patent to 
Nurnberger Feuerloschgerate - & Maschinenfabrik 
vorm. Justus Christian Braun A.-G. of Nurnberg, 
Dated February 28, 1907, Number 211,162 

for 

Collapsible, portable receiving arrangement for wireless 
telegraphy. 


IN TESTIMONY WHEREOF I have hereunto set my 
hand and caused the seal of the Patent Office to be affixed 
at the City of Washington, this First day of July, in the 
year of our Lord one thousand nine hundred and forty- 
two and of the Independence of the United States of 
America the one hundred and sixty-sixth. 

(seal) CONWAY P. COE, 

Commissioner of Patents . 

Attest: 

Harry C. Sfielman, 

Chief of Division. 


289 Translation of German patent No. 211,162, class 
21 a group 71, to Nurnberger Feuerloschgerate - & 
Maschinenfabrik vorm. Justus Christian Braun A.-G. of 
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i Nurnberg, patented in Germany from February 28, 1907, 
published June 15, 1909. 

1 Collapsible, Portable receiving arrangement for wireless 
telegraphy. 

The invention concerns a collapsible and portable re¬ 
ceiving arrangement for wireless telegraphy in which the 
main mast carrying the aerial is composed of individual 
1 tubes inserted one in another after the manner of a tele¬ 
scope and it has for its purpose facilitating the erection 
of the mast without special difficulties in a comparatively 
short space of time. This is accomplished by the fact 
that with the main mast is connected an auxiliary mast 
serving for the extension of the latter by means of which 
the individual tube sections are lifted by traction devices 
applied to their upper ends. 

In the drawing is shown the portable receiving arrange¬ 
ment in one embodiment. Fig. 1 shows the two masts 
in erect position in side view and Figs. 2 and 3 the same 
reposing on the portable framework in side view and 
plan. Figs. 4 and 5 show the securing arrangement for 
the tubes of the mast in longitudinal section and cross 
section. 

On the portable framework a repose the two masts 
b and c when not in use. The auxiliary mast c which 
likewise consists of parts shiftable within one another 
is placed in sleeves d attached to the main mast b and 
by its lower end enters the base e. At the upper end 
of the auxiliary mast are provided two cable pulleys f. 
The main mast b is in the known manner composed of a 
number of tubes g, g telescoping in one another and 
connected with the framework by two rotatable arms h 
the ends of which engage on the axles of the wheels, 
290 on the one hand, engaging with fixed pins provided 
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on the mast b on the other hand. At its lower end the 
main mast carries a pivot o by means of which it reposes 
on a bearing in the foot plate or base i when in erect 
position (fig. 1) in which it is held by the arms h„ On the 
mast is further provided a winch k from which two cables 
can be passed over the pulleys f to the eyes m attached 
to each tube g. 

If the mast b after it has been brought into the vertical 
position at the same time as the auxiliary mast c is to 
be extended then first the auxiliary mast after its parts 
have likewise been pushed out of one another is firmly 
secured in the two upper sleeves d by means of bolts or 
the like. Then by means of the winch k through the cables 
passed over the pulleys f and attached by hooks or the 
like to eyes m the innermost tube g is elevated and secured 
in place by means of a ring - shaped clamp 1 provided at 
the end of each tube so that it can not slide downward. 
Hereupon the cables are released from the eyes m and 
made fast to the second tube which now is wound up in 
the same manner as the first and along with it. We 
proceed in the same manner with the other tubes until 
the entire mast has been drawn out to its full height. 

Patent Claim 

Collapsible, portable receiving arrangement for wire¬ 
less telegraphy, characterized by the combination of a 
main mast constructed as a telescope mast and an aux¬ 
iliary mast serving for the extension of the latter by 
means which the individual tube sections are lifted in 
succession by means of traction devices applied to their 
upper ends. 

Tr/CP 
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Statutes Involved. 

REVISED STATUTES TITLE LX. 

Act of Mar. 3,1911, 36 Stat. 1091 (Judicial Code): 

Sec. 24. (U. S. €., title 28, sec. 41.) The district courts 
shall have original jurisdiction as follows: 

• * • • • 

Seventh. Of all suits at law or in equity arising under 
the patent, the copyright, and the trade-mark laws. 

The District Court of the United States for the District of Columbia (for¬ 
merly the Supreme Court of the District of Columbia) in patent causes has 
district court jurisdiction —Cochrane v. Deencr, 94 U. S. 780; 11 O. G. 687. 

Sec. 48. (U. S. C., title 28, sec. 109.) In suits brought 
for the infringement of letters patent the district courts of 
the United States shall have jurisdiction, in law or in 
equity, in the district of which the defendant is an inhabit¬ 
ant, or in any district in which the defendant, whether a 
person, partnership, or corporation, shall have committed 
acts of infringement and have a regular and established 
place of business. If such suit is brought in a district of 
which the defendant is not an inhabitant, but in which 
such defendant has a regular and established place of 
business, service of process, summons, or subpoena upon 
the defendant may be made by service upon the agent 
or agents engaged in conducting such business in the dis¬ 
trict in which suit is brought. 

Sec. 128. (U. S. C., title 28, sec. 225.) (a) The circuit 

court of appeal shall have appellate jurisdiction to review 
by appeal final decisions—(Amended by act of Feb. 13, 
1925.) 
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First. In the district courts, in all cases save where a 
direct review of the decision may be had in the Supreme 
Court under section two hundred and thirty-eight. (U. S. C., 
title 28, sec. 345.) 

• * * # • 

Sec. 4919. (U. S. C., title 35, sec. 67.) Damages for 
the infringement of any patent may be recovered by action 
on the case, in the name of the party interested either as 
patentee, assignee, or grantee. And whenever in any such 
action a verdict is rendered for the plaintiff, the court may 
enter judgment thereon for any sum above the amount 
found by the verdict as the actual damages sustained, ac¬ 
cording to the circumstances of the case, not exceeding 
three times the amount of such verdict, together with the 
costs. 

Sec. 4921. (U. S. C., title 35, sec. 70.) (Amended by act 
of Mar. 3, 1897, ch. 391, 29 Stat. L. 694, and act of Feb. 18, 
1922, 42 Stat. L. 392.) The several courts vested with jur¬ 
isdiction of cases arising under the patent laws shall have 
power to grant injunctions according to the course and 
principles of courts of equity, to prevent the violation of 
any right secured by patent, on such terms as the court may 
deem reasonable; and upon a decree being rendered in any 
such case for an infringement the complainant shall be en¬ 
titled to recover, in addition to the profits to be accounted 
for by the defendant, the damages the complainant has sus¬ 
tained thereby, and the court shall assess the same or cause 
the same to be assessed under its direction. If on the proofs 
it shall appear that the complainant has suffered damage 
from the infringement or that the defendant has realized 
profits therefrom to which the complainant is justly entitled, 
but that such damages or profits are not susceptible of 
calculation and determination with reasonable certainty, 
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the court may, on evidence pending to establish the same, 
in its discretion, receive opinion or expert testimony, which 
is hereby declared to be competent and admissible, subject 
to the general rules of evidence applicable to this character 
of testimony; and upon such evidence and all other evidence 
in the record the court may adjudge and decree the payment 
by the defendant to the complaint of a reasonable sum as 
profits or general damages for the infringement: Provided , 
That this provision shall not affect pending litigation. And 
the court shall have the same power to increase such dam¬ 
ages, in its discretion, as is given to increase the damages 
found by verdicts in actions in the nature of actions of 
trespass upon the case; * • *. 


Claims in Suit. 

1. In a high frequency transmission system, a radiat¬ 
ing antenna element comprising a multiplicity of tubular 
sections telescopically disposed one with respect to another 
and means extending axially through said sections for con¬ 
trolling the projection or collapse of said sections with 
respect to each other for correspondingly controlling the 
effective capacity of said antenna element. 

2. A high frequency antenna system comprising a sup¬ 
port, a conductive radiating tubular member erected upon 
said support, a second conductive radiating tubular member 
telescopically positioned within said aforementioned tubu¬ 
lar member, means extending through said tubular mem¬ 
bers for shifting one tubular member with respect to the 
tubular member erected upon said support, and gear means 
mounted adjacent said support for selectively extending 
or retracting said sections with respect to the tubular mem¬ 
ber mounted upon said support. 
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Uniteii States GImtrt nf Appeals 

FOR THE DISTRICT OF COLUMBIA 


Appeal No. 8345 


Louis A. Gebhard and Raymond B. Meyer, 

Appellants, 


vs. 


General Motors Sales Corporation and 
Capitol Cadillac Company, 

Appellees. 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR DEFENDANTS-APPELLEES 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia dated June 23, 
1942, dismissing the complaint with costs to defendants 
(Appellants’ App. 46-47). The Court below found no in¬ 
fringement of claims 1 and 2 of the Gebhard et al. patent 
in suit No. 1,903,811 and did not decide the question of 
validity (Appellants’ App. 38). 
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I 

I COUNTER-STATEMENT OF DEFENDANTS-APPELLEES 

Believing that many of the statements contained in the 
Statement of the Case in Appellants’ Brief, pages 2 to 4, 
are contrary to the evidence and the findings of fact made 
by the Court below and that the appellants’ Statement does 
not contain all the facts material to the consideration of 
the questions presented, the defendants-appellees* will 
make their own statement. 

1 As in the Court below there are but two issues involved 
—whether the Gebhard patent is valid, and whether the 
Oldsmobile antenna, Part No. 982,225 (PI. Ex. 1), infringes 
upon claims 1 and 2, which are the only ones relied on in 
the complaint (Appellants’ App. 1-2). Prior to trial it was 
stipulated between the attorneys for the parties that the 
plaintiffs had title to the patent in suit (Appellants’ App. 
7), that “General Motors Corporation, a corporation or¬ 
ganized and existing under and bv virtue of the laws of 
the State of Delaware is conducting and paying for the 
defense of this action” (Appellants’ App. 11), and that the 
antenna, PI. Ex. 1, has been used and sold within the Dis¬ 
trict of Columbia within the jurisdictional period (Appel¬ 
lants’ App. 7-8). It was also stipulated that PI. Exs. 3, 
17 and 19 (Appellants’ App. 58-61) show and describe the 
antenna, PI. Ex. 1 (Appellants’ App. 8, 10), and that Ex. 
20 “is a specimen of the Oldsmobile standard radio receiver 
Model 982216 sold by Defendants in combination with the 
radio antenna Exhibit 1 * * * ” (Appellants’ App. 11). 

a. Disclosure of Gebhard Patent No. 1,903,811 

The antenna of Gebhard patent in suit No. 1,903,811 
(Appellants’ App. 65-70) is made up of a plurality of tele- 
1 scoping sections (like a metal fishing-rod) which may be 

* Defendants-appellees will often be referred to hereafter as defendants 
and plaintiffs-appcllants as plaintiffs. 
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relatively raised and lowered by means of a crank 14 which 
operates “shaft 11, which consists of a high frequency in¬ 
sulator” (Appellants’ App. 69, lines 14 and 15) through 
a set of gears 21 and 22. The shaft 11 turns the vertical 
screw shaft 7 through bevel gears 1 and 2. When the screw 
shaft 7 is turned it raises the interior telescoping tubular 
member 5 with respect to its corresponding outer member 4. 

The patent says at lines 15 to 19 (Appellants’ App. 69): 

“The turning of shaft 11 causes tube 5 to slide within 
tube 4 thus providing a means of adjusting the effec¬ 
tive length of the antenna while the transmitter is in 
operation.” 

The objects of the patent are stated in great detail. The 
antenna of the patent is only for use in connection with 
a transmitter of high frequency * (Appellees’ App. 22), and 
not for use in connection with a receiver of low frequency 
(Appellees’ App. 23) as is the antenna of defendants 
charged to infringe (Appellees’ App. 44). We quote from 
the patent: 

“Our invention relates broadly to high frequency 
radio communication systems and more particularly 
to the construction of an antenna system for high fre¬ 
quency communication. 

“One of the objects of our invention is to provide 
a construction of antenna system for high frequency 
radio communication systems which may be accurately 
adjusted for operation at a selected high frequency. 

“Another object of our invention is to provide a 
construction of antenna system which may be readily 
set or reset for operation at any selected high fre¬ 
quency for securing high efficiency in the operation of 
radio communication systems. 

“A further object of our invention is to provide an 
antenna system of variable capacity for communication 
at extremely high frequencies with mechanical means 
for accurately fixing the capacity of the antenna for 
operation at a selected high frequency. 

“Still another object of our invention is to provide 
a construction of high frequency antenna which is 


* Emphasis ours unless otherwise noted. 
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readily adjustable with respect to the frame of a 
transmitter on which the antenna may be mounted, 
means being provided on the transmitter for indicating 
i the effective extension of the antenna in any given 
position” (Appellants’ App. 68, lines 1-30). 

###•*# 

‘‘Our invention is directed to an antenna system for 
! operation at extremely high frequencies. We have 
found that in order to secure a maximum efficiency in 
transmission at high frequency it is necessary to accu¬ 
rately adjust the antenna to an effective length which 
is proportional to the frequencies at which the trans¬ 
mitter operates. For compact assembly of the trans¬ 
mitting apparatus with respect to the antenna system, 
we mount the antenna directly in the frame of the 
transmitter with control means extending through the 
front panel of the transmitter for adjusting the an¬ 
tenna to a particular length. We provide a counter 
mechanism bv winch the antenna may be extended to 
i a selected length for transmission upon a given fre¬ 
quency and return to the same setting when it is de¬ 
sired to transmit at that selected frequency. The an- 
I tenna construction of our invention is extremely com¬ 
pact and affords maximum efficiency in high frequency 
communication” (Appellants’ App. 68, lines 54-75). 

All through the specification the terms “transmitter”, 
“high frequency” and “extremely high frequencies” are 
used and now’here is there any suggestion that the pat¬ 
entees had any idea of using it in connection with a re¬ 
ceiver (plaintiffs’ expert admitted that there is no descrip¬ 
tion of a receiver in the patent—Appellees’ App. 23) or in 
connection writh the low’ frequencies (500 to about 1500 
kilocycles) at w’hieh defendants’ broadcasting receiving sets 
operate (Appellees’ App. 41-42). The specification show’s 
clearly w’hat is meant by the term “high frequency”. On 
page 2 at lines 103 to 112 (Appellants’ App. 69) this is set 
forth in the following language: 

“We have successfully used the transmitting anten¬ 
na of our invention for transmission over a range of 
30,000 to 75,000 kilocycles for which the construction 
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of antenna herein has been found to be particularly 
efficient, but we desire it to be understood that modi¬ 
fications may be made and that no limitations upon 
our invention are intended other than are imposed by 
the scope of the appended claims.” 

As seen from the portions of the specification quoted 
above, the reason the patentees wished “to accurately ad¬ 
just the antenna to an effective length” was so that it could 
be tuned to transmit different wave lengths, i. e., different 
frequencies. On page 2, lines 56-63 (Appellants’ App. 69), 
the patentees say: 

“In order to provide for the proper speed of operation 
during the raising and lowering of the antenna, we 
provide a system of gears shown at 21 and 22 inter¬ 
meshing to impart motion to drive shaft 7 at such 
speed that the antenna may be raised within a rela- 
tivelv small number of turns within the control crank 
14.” 

The patent also provides a counter 17, operated by gears 
18, 19, so as to both accurately adjust the antenna height, 
or length, to the selected frequency, and by means of a sight 
opening or window to afford a means of resetting to any 
particular adjustment (p. 2, lines 50-55). This is entirely 
absent from defendant’s device. 

The two claims in suit relied on are as follows (Appel¬ 
lants’ App. 69): 

“1. In a high frequency transmission system, a 
radiating antenna element comprising a multiplicity of 
tubular sections telescopically disposed one with re¬ 
spect to another and means extending axially through 
said sections for controlling the projection or collapse 
of said sections with respect to each other for corre¬ 
spondingly controlling the effective capacity of said 
antenna element. 

“2. A high frequency antenna system comprising 
a support, a conductive radiating tubular member 
erected upon said support, a second conductive radi- 
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ating tubular member telescopically positioned within 
said aforementioned tubular member, means extending 
through said tubular members for shifting one tubular 
member with respect to the tubular member erected 
upon said support, and gear means mounted adjacent 
said support for selectively extending or retracting 
said sections with respect to the tubular member 
mounted upon said support.” 

A full exposition of the term “frequencies” is found in 
' the testimony of defendants’ expert, Kelley, who testified 
without refutation that the change in w’ave length or fre¬ 
quency is what is meant by the word “tuning” (Appellees’ 
App. 39-45). 

b. Defendants’ Device Charged to Infringe 

1. Defendants’ device is a reception and not a trans- 
' mission system (Appellees’ App. 38) such as is disclosed 
in the patent (Appellees’ App. 42) or claimed in claim 1 
(Appellants’ App. 69). Noviiere in the patent is found 
! a description of a receiving system (Appellees’ App. 23). 

Defendants’ antenna is used as a receiving antenna in 
connection with a broadcast receiving radio (Appellees’ 
App. 23-24 and 3S; Appellants’ App. 11 and 26). This 
fact is also shown by Plaintiffs’ Exhibits 3 and 22 (Appel¬ 
lants’ App. 58 and 63). There is great difference between 
an antenna practical for broadcast reception and one used 
1 for broadcast transmission; for the former an inefficient 
one is practical but for the latter an inefficient one would 
not be practical (Appellees’ App. 43-44). Besides this, if 
an antenna the size of defendants’ were used for broadcast 
' transmission, the receiving antenna might well be the size 
of that now used for transmission, i. e., 250 to 400 feet high 
(Appellees’ App. 19, bottom, 20 and 24-25). An inter¬ 
change between the two is totally impractical (Appellees’ 
App. 25). 

■ The patent deals only with an antenna and radio trans¬ 
mitter which radiate electrical waves at different frequon- 
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cies or wave lengths (Appellees’ App. 42 and 43), so that 
they may be picked up and magnified by receiving radio 
sets (Appellees’ App. 44). Defendants’ system is a broad¬ 
cast receiver, and its antenna does not radiate electrical 
waves for this purpose, and the only electrical waves which 
it radiates ( i . e., broadcasts) are “not intentional or de¬ 
sirable” and “may be excluded” as plaintiffs’ expert admits 
(Appellees’ App. 21, top); they are incidental (Appellants’ 
App. 21, bottom) and all antennas have radiated in this way 
for many years (Appellants’ App. 23). 

2. Defendants’ device does not have the “radiating an¬ 
tenna element” of claim 1, or the “conductive radiating 
tubular member” or the “second conductive radiating tu¬ 
bular member” of claim 2 (Appellees’ App. 45). Defend¬ 
ants’ tubular members are not radiating members (Ap¬ 
pellees’ App. 45). Plaintiffs’ expert, Dr. Miller, in at¬ 
tempting to show that defendants’ antennas were radiating 
elements, took the position that to be effective for recep¬ 
tion, an antenna must be “alive” and if so it is bound to 
radiate (Appellants’ App. 16-17 and 20). This position 
overlooks the fact that all antennas prior to the patent in 
suit leaked or radiated electrical waves as incidental (Ap¬ 
pellants’ App. 21, bottom), and also that for many years 
prior to the patent in suit “live” antennas such as defend¬ 
ants’ were used (see Hammond patent No. 1,306,145, Ap¬ 
pellees’ App. 61, especially page 1, lines 95-100; Appellees’ 
App. 19 and 20, Appellants’ App. 23). 

The specification and drawings of the patent plainly 
show that “radiate” means the useful radiation obtained 
from a transmitter and not the small, unwanted and un¬ 
avoidable radiations from a receiver. 

In the application leading to the grant of the patent 
(Appellants’ App. 73-78), the two claims in suit, when re¬ 
jected (Appellants’ App. 74) on citation of prior patents 
disclosing receiving antennas (Appellants’ App. 73 and 74: 
see translation of German patent referred to,, Appellants’ 
App. 103, lines 3 and 4), were both amended by the pat- 
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entees by the insertion of the limitation that the antenna 
must be a “radiating” one (Appellants’ App. 73 and Ap¬ 
pellees’ App. 72 and 73). Plaintiffs are estopped to say 
otherwise, that a radiating antenna means one which 
transmits and not one that receives. 

3. Both claims in suit call for a high frequency system, 
claim 1 specifying “a high frequency # * * system” and 
claim 2 “a high frequency antenna system”. Defendants’ 
system is not high frequency but one of low” frequency 
(Appellees’ App. 38). Defendants’ expert, Kelley, testi¬ 
fied that the term high frequency, in the specification of 
the patent (repeated again and again that the transmitter 
was for high frequency and extremely high frequency), 
means of a frequency much higher than that of normal 
broadcast frequency (Appellees’ App. 39-41) which is some¬ 
where between about 500 and 2,000 kilocycyles (1400 K.C. 
is given on the plate affixed on defendants’ receiver, PI. 
Ex. 20, as one of the points for setting the antenna ad¬ 
justment). The frequencies which the patentees had in 
mind are clearly shown when they say, at lines 103-107 of 
page 2 (Appellants’ App. 69): 

“We have successfully used the transmitting antenna 
of our invention for transmission over a range of 
30,000 to 75,000 kilocycles for which the construction 
of antenna herein has been found to be particularlv 
efficient, * * 

A small antenna (a few feet in height) is practical for 
use in transmitting high frequency waves (short waves) as 
disclosed in the patent in suit, but would not be practical 
for transmitting waves of low frequency (long waves—Ap¬ 
pellees’ App. 25); and in fact defendants’ antenna would 
be most inefficient as a transmitting element because of its 
construction (Appellees’ App. 43-44, Appellants’ App. 28- 
29). There is no proof that defendants’ antenna was ever 
used for any frequency above 1400 K.C., and even plain¬ 
tiffs’ witnesses do not suggest that that is “high frequency” 
as the term is used in the patent or in radio generally. 
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4. It is not possible to control the capacity of defendants’ 
antenna by extending or retracting it as is done by the 
antenna of the patent (Appellees’ App. 44-45). The reason 
why this is necessary for the transmitting antenna of the 
patent is so that the transmitter may be tuned to the same 
frequency as the oscillator by such antenna movement, i. e., 
changed from one wave length to another (Appellees’ App. 
42-43). At pages 42-44 of the appellees’ appendix, defend¬ 
ants’ expert, Kelley, clearly explains the necessity for this 
in the antenna of the patent, and points to the language 
employed by the patentees on page 1 of the patent at lines 
56-61 (Appellants’ App. 68), which is as follows: 

“We have found that in order to secure a maximum 
efficiency in transmission at high frequency it is neces¬ 
sary to accurately adjust the antenna to an effective 
length which is proportional to the frequencies at which 
the transmitter operates.” 

It is of the greatest importance to set exactly the length 
of extension of the antenna of the patent because otherwise 
the wave length would not be that desired for sending from 
that station (Appellees’ App. 42-43). When transmitting 
for broadcasting, the wave length must be closely controlled 
so that the listeners will know on what wave length to time 
in their receivers and also to prevent station interference 
(Appellees’ App. 43). As expressed in the patent, it is 
desired to change the transmitted wave length from time to 
time and then come back, as occasion demands, to the same 
wave length or wave lengths (Appellees’ App. 47). This is 
accomplished by the close control of the extension of the 
length of the antenna by means of the gearing shown; by 
means of the additional gears shown, 18 and 19 on Fig. 3; 
and an indicator 17 (see Fig. 1) operated to show the 
exact setting of the length of the antenna. None of these 
things are included in defendants’ antenna nor can the ex¬ 
tension or retraction of defendants’ antenna be closely 
enough controlled to use it on the transmitter of the patent 
to select or control the capacity (Appellees’ App. 47), i.e.. 
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the wave length, so as to come back to a wave length previ¬ 
ously selected; and furthermore, the capacity does not 
change in defendants’ antenna (Appellees’ App. 48). In 
1 other words, tuning cannot be accomplished, and is not, 
by the extension or retraction of defendants’ antenna (Ap- 
i pellees’ App. 42-46,48 and 55-56). All the tuning in defend¬ 
ants’ system is done by the tuning knob in the receiver 
(Appellees’ App. 45-46 and 4S). 

What the extension of defendants’ antenna does, is to 
effect a slight increase in the volume, i.e., the amount of 
sound, and not a selected frequency, received (Appellees’ 
App. 45). The test which plaintiffs’ witness, Meyer, ran at 
the trial conclusively proves this. Meyer extended defend¬ 
ants’ antenna fullv and then tuned in on a broadcast station 

•> 

by means of the tuning dial on defendants’ receiver; then, 
by means of the volume control dial, he cut down on the 
volume of sound received to such an extent that not much 
sound issued from the receiver. At this point he was ready 
for his test, and began to retract defendants’ antenna, with¬ 
out touching the tuning dial; the tuning, or wave length, 
therefore, remained the same. As the antenna was re¬ 
tracted the sound became less and less audible, but the 
station remained the same, which proved that while the 
amount of sound decreased, yet the tuning or wave length 
remained the same. All this he substantially admitted (Ap¬ 
pellees’ App. 34-35). If the tuning (wave length received) 
had been changed, the broadcast of another station would 
have been audible instead (Appellees’ App. 35). 

This change in volume of sound received is not the con¬ 
trol of capacity of claim 1 or the selectiveness of claim 2. 
Those terms of the claims, interpreted in the light of the 
specification, have an entirely different meaning; they 
refer, not to change or control or selectiveness of volume 
but to change or control or selectiveness of wave length, 
i.e., tuning (Appellees’ App. 42-45 and 47-48). 
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c. The Prior Art 

None of the three patents relied on by defendants, 
namely, Hammond 1,306,145 (Appellees’ App. 60), Nitschke 
1,070,167 (Appellees’ App. 65) and Siewert 1,073,294 
(Appellees’ App. 69), was cited by the Patent Office in 
the prosecution of the patent in suit (Appellants’ App. 74). 

1. Prior Hammond patent No. 1,306,145 discloses two 
folding and telescoping extensible antennas for use on a 
torpedo. In folded position the antennas, or masts as they 
are called, lie along the top of the torpedo, as shown by 
the dotted lines. When in this position, the upper or inner 
parts D are telescoped within the lower or outer parts B. 
When it is desired to raise the masts, the springs I are 
released, which, through the reciprocating members H and 
rods G, push the masts B to upright positions. When this 
has been done, then compressed air is admitted to the 
interior of hollow masts B. This air acts on the lower 
parts E of extensible members D and extends them as 
shown in the drawing. This is the “means extending 
through said tubular members for shifting one tubular 
member with respect to the tubular member erected upon 
said support” of claim 2 and the “means extending axially 
through said sections” of claim 1 (supra, 5). 

Plaintiffs attack this patent on the ground that the masts 
themselves do not act as the antenna, as does that of the 
patent in suit; asserting that the Hammond masts act merely 
as holders for the antenna shown by the wires F; that his 
masts are not the “alive elements” and do not themselves 
possess “electrical capacity” (Appellants’ Brief, 17). In 
making this argument, together with the argument that 
Hammond shows two masts or antennas instead of one, 
as does the patent in suit, plaintiffs disregard the last few 
lines of the Hammond specification wherein he points out: 

“Although I have shown two masts connected by 
wires, it is obvioxis that the wires may be connected 
and the masts themselves form electrical capacities, 
or that only a single mast may be used either with or 
without wires as desired” (Appellees’ App. 61, lines 
95-100). 
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What Hammond is pointing out in these lines is that 
| whether two masts or one mast is used, they or it, as the 
i case may he, can “themselves form electrical capacities” 
(Appellees’ App. 50-51), or as plaintiffs’ expert expresses 
it, constitute the “alive element” (Appellants’ App. 16-17 
and 21). Hammond founded a claim on a single mast 
i acting as an antenna which itself is the “alive element”: 

“6. The combination with a dirigible carrier, of an 
element possessing electrical capacity pivoted to said 
carrier and adapted to lie in a folded position, and 
fluid-operated means for automatically unfolding and 
extending same” (Appellees’ App. 62). 

2. Nitschke prior patent No. 1,070,167 discloses a tele¬ 
scopic lifting gear that “can be employed for lifting * * * 
antennae for radiotelegraphy * * * and also a mast for 
signaling purposes, phototelegraphv, and the like” (Ap¬ 
pellees’ App. 67, lines 12-16). 

1 A steel band a, which extends into the telescoping mem¬ 
bers of the mast, is wound on roller l. Nitschke, unlike 
i the patent in suit, but like defendants’ device, does not 
i have gears for raising his telescoping members, but has a 
drum arrangement. Around this drum is wound a flexible 
steel ribbon one end of which is attached to the bottom 
of the topmost telescoping member. When the crank g 
1 is turned, the steel ribbon is wound on or wound off the 
drum as desired, and retracts or extends the inner tele¬ 
scoping members. The specification does not say in so 
many words that the extensible mast possesses electrical 
capacity or that it is the “live element”, but defendants’ 
expert, when cross-examined as to whether the mast of 
Nitschke was “a capacity element for any radio communi¬ 
cation apparatus”, said, “ # * * a radio engineer would 
readily understand that he could use the mast, itself, for 
a radio antenna, * * * it does not appear in the specifica¬ 
tions, but it is a clear disclosure of it, nevertheless” (Ap¬ 
pellants’ App. 36). 
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3. Siewert prior patent No. 1,073,294 shows screw and 
gear “mechanism for the extension of telescoping masts and 
other extensible and retractable supports and lifting ap¬ 
paratuses” (Appellees’ App. 70, lines 9-12). A glance at 
the drawings shows that this means is the same as the 
“means” or “gear means” for retracting or extending the 
mast or antenna of the patent in suit. 

The facts stated above have been found by the Court 
below as Findings of Fact (Appellants’ App. 38-46), which 
latter are based on substantial evidence in the case, some of 
which is partly in conflict. 


II 

RULES INVOLVED 

Rule 52(a) of the Rules of Civil Procedure: 

“In all actions tried upon the facts without a jury, 
the court shall find the facts specially and state sep¬ 
arately its conclusions of law thereon and direct the 
entry of the appropriate judgment; and in granting or 
refusing interlocutory injunctions the couri; shall simi¬ 
larly set forth the findings of fact and conclusions of 
law which constitute the grounds of its action. Re¬ 
quests for findings are not necessary for purposes of 
review. Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credi¬ 
bility of the "witnesses. The findings of a master, to 
the extent that the court adopts them, shall be con¬ 
sidered as the findings of the court.” 

Ill 

SUMMARY OF ARGUMENT 

The defendant contends that the judgment of the Dis¬ 
trict Court should be affirmed because the Gebhard patent 
in suit No. 1,903,811 is not infringed by defendants’ antenna 
as exemplified bv physical Exhibit 1 and by the drawings 
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i and descriptions in Exhibits 3, 17 (CCW-1) and 19 and 
because that patent is invalid as not amounting to inven¬ 
tion over the prior art. 

I a. Defendants 7 Antenna Does Not Infringe the Gebhard 
Patent in Suit 

Defendants’ antenna and radio receiver does not have 
the following elements of the Gebhard patent in suit and 
particularly claims 1 and 2 thereof: 

1. Defendants’ device is for reception and is not the 
“transmission system” called for by claim 1. Nowhere in 

I the patent is there found a suggestion of a receiving sys¬ 
tem (Appellees’ App. 23). 

2. Defendants’ antenna being for reception alone is not 
the “radiating antenna element” of claim 1; nor does it 
have the “conductive radiating tubular member” or the 
“second conductive radiating tubular member” of claim 2. 

! The tubular members of defendants’ antenna are not radi¬ 
ating members within the meaning of the specification of 
the patent, i.e., their function is not to radiate or transmit 
! electrical waves (Appellees’ App. 42, 43 and 45). 

3. Defendants’ device is not a “high frequency • * * 

! system” as specified in claims 1 and 2. It is for a maximum 
i of 1,400 kilocycles, whereas the range given for the patent 

is 30,000 to 75,000. 

4. The projection or collapse of the tubular telescoping 
members of defendants’ antenna is not for the purpose of 
“correspondingly controlling the effective capacity of said 
antenna element” as called for by claim 1 nor are they 
“selectively” extended or retracted as called for by claim 
2 and do not do so (Appellees’ App. 44-45 and 47). 

5. Defendants do not have “gear means * * * for * * * 
extending or retracting” the telescoping sections, as called 
for in claim 2 (Appellees’ App. 45). 
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b. Gebhard Patent in Suit Invalid 

The Gebhard patent is invalid as not amounting to inven¬ 
tion, over the prior patents to Hammond (Appellees 7 App. 
Gl), Nitschke (Appellees’ App. 67), and Siewert (Appel¬ 
lees’ App. 70). 

The antenna of the Hammond patent is for a receiver 
and is the member which has electrical capacity, i.e., the 
“live member”. That telescoping antenna is extensible, but 
not retractable. This omission is supplied however by the 
masts of Nitschke and Siewert, the former disclosing the 
operating mechanism of defendants’ antenna and the latter 
that of the patent. Moreover, the claims in suit are satisfied, 
either for infringement or anticipation, by an antenna which 
either extends or retracts. 

It does not amount to invention to combine the radio re¬ 
ceiving “single mast” which itself has electrical capacity 
(Appellees’ App. 61, lines 95-100) with the extensible and 
retractable telescoping mast of Siewert. If this were done 
there would be but insulation to be added to come within 
what plaintiffs say they were the first to contribute to the 
radio communication art (Appellants’ Brief, p. 11): 

“Appellants are the first to contribute to the radio 
communication art a structure of radio antenna com¬ 
prising a multiplicity of telescopic sections having 
means extending through the sections” [Hammond and 
Siewert have all this] “for controlling the projection 
or retraction of the telescopic sections” [Siewert has 
this] “where the telescopic sections are insulated from 
the ground and constitute a live radio frequency ele¬ 
ment having an adjustable electrical capacity” [Ham¬ 
mond has all of this if defendants have, excepting the 
insulation]. 

Experts for both parties testified that from 1918 onwards 
in the radio art insulation is put where insulation is needed 
(Appellees’ App. 8 and 37-38). 



c. Plaintiffs Estopped by File Wrapper 

The plaintiffs are estopped to broaden their claims by 
reason of the limitation which they put on the claims in 
suit when met with rejection in the Patent Office. 

! Original claim 5 (claim 1 of the patent) originally read: 
“In a high frequency transmission system, an antenna com¬ 
prising * * Original claim 7 (claim 2 of the patent) 
originally read: **A high frequency antenna system com¬ 
prising a support, a tubular member erected upon said sup¬ 
port, a tubular member * * * ” (Appellants’ App. 73). 
Upon these claims being rejected on prior art (Appellants’ 
App. 74) at least one of which showed a receiving antenna 
(see German patent cited Appellants’ App. 74 and trans¬ 
lation thereof. Appellants’ App. 103) they were amended 
by inserting before “antenna” in claim 5 (now claim 1) the 
word—radiating (Appellants’ App. 73—Appellees’ App. 

72) ; and inserting in claim 7 (now claim 2) before tubular, 
first occurrence, the words—conductive radiating—and be¬ 
fore “tubular”, second occurrence, the words—second con¬ 
ductive radiating (Appellants’ App. 73—Appellees’ App. 

73) . 

Since the word “radiating” is synonymous with transmit¬ 
ting or sending (Appellees’ App. 42) and to which they 
limited themselves, the plaintiffs are estopped to broaden 
out their claims to cover a receiving antenna, which latter 
they gave up in the Patent Office. 

I v 

ARGUMENT 

A. Defendants’ Antenna Does Not Infringe the Gebhard 
Patent in Suit 

1. Defendants’ Device Is Not For a Transmission System 

Since a large part of our argument consists in the state¬ 
ment of the facts, we will refer from time to time, in the 
argument, to earlier portions of this brief. 
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There is no dispute on the fact that defendants’ antenna, 
Ex. 1, was used only in connection with the radio receiver, 
Ex. 20 (Appellees’ App. 23, 24-26 and 38—Appellants’ App. 
11); thus it does not come within the term of claim 1— 
“transmission system”. 

A perusal of the specification of the patent will disclose 
that again and again the patentees point out that theirs is 
a transmission system. Plaintiffs’ expert, Miller, admitted 
that nowhere w’as there any description of a receiver in 
the patent (Appellees’ App. 23). Plaintiffs argue, how¬ 
ever, that the claim should not be restricted to a “trans¬ 
mission system” because that phrase is in the introductory 
clause and “the introductory clause to a patent claim is not 
an element of the combination set out in the claim” (Ap¬ 
pellants’ Brief 26-27). This argument of plaintiffs over¬ 
looks the fact that the Court below found as a fact that 
“there is great difference between an antenna practical for 
broadcast reception and one used for broadcast transmis¬ 
sion; for the former an inefficient one is practical but for 
the latter an inefficient one would not be practical” (Find¬ 
ing 26, Appellants’ App. 43). This finding is based on the 
testimony of defendants’ expert (Appellees’ App. 43-44) 
and of plaintiffs’ expert (Appellees’ App. 44). Besides 
this, if an antenna the size of defendants’, 4 or 5 feet high 
(Appellees’ App. 20), were used for broadcast transmis¬ 
sion, the receiving antenna might well be the size of that 
used for transmission, that is, 250 to 400 feet high (Ap¬ 
pellees’ App. 19-20 and 24-25). Since this is so, it can be 
easily understood that an interchange between the two is 
totally impractical (Appellees’ App. 25). 

2. Defendants 9 Antenna Is Not a Radiating Element 

Plaintiffs’ position on the term “radiating” used in con¬ 
nection with the antenna as claimed in the claims, means 
one that is the “live element” and does not limit the claims 
to a transmitter (Appellants’ Brief 6 and 28 et seq.). This 
conclusion ignores the testimony of defendants’ expert, 
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i Kelley, when he testified that defendants’ antenna is not 
a radiating antenna (Appellants’ App. 45), that defend- 
i ants’ antenna is used in connection with a broadcast re¬ 
ceiver (Appellants’ App. 38), and that the “radiating an¬ 
tenna” of the claims means an antenna whose function is 
to radiate—a transmitting or sending antenna (Appellees* 
App. 42). The Court below based findings of fact on this 
testimony and on the disclosure of the Gebhard patent. 
Finding 12 (Appellants’ App. 40) is to the effect that 
defendants’ antenna is used as a receiving antenna in 
connection with a broadcast radio receiver (see Appellees’ 
App. 38). Finding 19 (Appellants’ App. 41) is to the effect 
that defendants’ antenna is not a “radiating” antenna (see 
Appellees' App. 45). Finding 22 (Appellants’ App. 42) 
holds that the radiating antenna of the patent in suit is 
1 synonymous with a transmitting antenna (see Appellees’ 
App. 42) and was and is regarded as a different tiling from 
a receiving antenna. The Court below further found that 
the prior Hammond patent (Appellees’ App. 61) discloses 
masts which themselves fonn electrical capacities, i. e., are 
the “live members”, and that only a single mast may be 
used without wires (Finding 33, Appellants’ App. 44). 
This finding is based on the specification (lines 95-100, 
Appellees’ App. 61) and the testimony of defendants’ ex¬ 
pert Kelley (Appellees’ App. 50-51). 

The facts concerning this controversy over the word 
“radiate” are set forth herein (supra, 6-7) and will not 
be repeated. The findings which have been adverted to in 
this section and which are based on evidence, seem to us 
to be controlling under the application of that part of Rule 
52(a) which is as follows: 

“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op¬ 
portunity of the trial court to judge of the credibility 
of the witnesses.” 

This Court in a per curiam opinion, in the case of Klim- 
kiewicz v. Westminster Deposit <£ Trust Co. etal., 74 App. 
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D. C. 333, 122 F. (2d) 957, petition for writ of certiorari 
denied, 315 U. S. 805, has given effect to that rule in the 
following language: 

“We have examined the record carefully and reach 
the conclusion that the findings of fact by the District 
Judge are supported by the evidence and should not 
be disturbed. 


“[2, 3] Criticism is made of the District Court's 
findings of fact on the ground that they are mere 
statements of generalities or conclusions and do not 
meet the requirements of Rule 52 of the New Federal 
Rules, 28 U. S. C. A. following section 723c, but we 
think this criticism is not justifiable. The trial court 
is not required to make findings on all the facts pre¬ 
sented and need only find such ultimate facts as are 
necessary to reach the decision in the case.” 

3. Defendants’ System Is Not a High Frequency System 

The defendants’ system is not a high frequency one as 
is that of the patent in suit. The facts showing this state¬ 
ment to be true are set forth in the Statement appear¬ 
ing herein {supra, 8). Attention, however, is called to 
the following findings of the Court below which are sup¬ 
ported by those facts: 

Finding 11 (Appellants’ App. 40) holds that the antenna 
of the patent is for use in connection with an extremely high 
frequency radio transmitter and the example of extremely 
high frequency radio transmitter given in the patent is one 
that transmits over a range of 30,000 to 75,000 kilocycles 
(Supporting evidence—Appellees’ App. 38, 42). 

Finding 12 (Appellants’ App. 40) finds that defendants’ 
antenna is for use with a broadcast radio receiver which 
receives over a range of 500 to about 1,500 kilocycles 
(Supporting evidence—Appellees’ App. 38). 

Finding 23 (Appellants’ App. 42) sets forth that defend¬ 
ants’ antenna is not a high frequency system as called for 
bv the claims (Supporting evidence—Appellees’ App. 38, 
42). 
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Finding 26 (Appellants’ App. 43) holds that there is a 
i great difference between an antenna practical for broad- 
i cast reception and one used for broadcast transmission; for 
1 the former an inefficient one is practical but for the latter 
an inefficient one is impractical (Supporting evidence— 
Appellees’ App. 20, 25, 43-44). 

4. The Extension or Collapse of Defendants’ Antenna Does 
Not Control the Effective Capacity or Select the Frequency 

The facts showing that the extension or collapse of de¬ 
fendants’ antenna does not control the effective capacity or 
select the frequency, are set forth earlier in this brief 
{supra, 8-10). On these facts the Court below made the 
following findings and since they are based on the evi¬ 
dence, they are not “clearly erroneous” and therefore 
should not be set aside. See Civil Procedure Rule 52(a) 
supra, 13. 

Finding 13 (Appellants’ App. 40) holds that to secure 
maximum efficiency in transmission at high frequency it 
is necessary to adjust accurately the antenna of the patent 
to an effective length which is proportional to the frequen¬ 
cies at which the transmitter operates (Supporting evi¬ 
dence—Appellees’ App. 42-45). 

Finding 14 (Appellants’ App. 40) finds that the antenna 
of the patent is accurately adjustable to an effective length 
so that the antenna circuit can be tuned to transmit differ¬ 
ent wave lengths (at different frequencies) (Supporting 
evidence—Appellees’ App. 42-43). 

Finding 25 (Appellants’ App. 42) sets forth that the 
patent discloses an arrangement of gears for closely con¬ 
trolling the amount of extension which “is necessary to 
accurately adjust the antenna to an effective length which 
is proportional to the frequencies at which the transmitter 
operates” * (Pat. p. 1, lines 58-61, Appellants’ App. 68— 
Supporting evidence—Appellees’ App. 45-47). 

* Furthermore, defendants’ device does not have the indicator IT. 18. 19 
(Fig. 3) of the patent, which plaintiffs’ expert, Dr. Miller, testified concerning 
as follows: 

“ * * *; but in order to be able to adjust the antenna accurately, 
it would seem to me to be necessary to have the indicator, or an indi¬ 
cating means, which is disclosed in this patent” (Appellees’ App. 22). 
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Finding 27 (Appellants’ App. 43) sets forth that in 
broadcast transmitting, the wave length must be closely 
controlled to remain on a given frequency to prevent sta¬ 
tion interference (Supporting evidence—Appellees’ App. 
43). 

Finding 2S (Appellants’ App. 43) finds that in the patent 
in suit it is desired to change the transmitted wave length 
from time to time and then come back to the same wave 
length and this is accomplished by the close control of the 
extension of the antenna by means of gearing, of additional 
gears, and of an indicator operated to show the exact set¬ 
ting of the extension of the antenna (Supporting evidence 
—Appellees’ App. 9, 14, 15, 45, 47). 

Finding 24 (Appellants’ App. 42) holds that the exten¬ 
sion or retraction of defendants’ antenna is not for the pur¬ 
pose of “correspondingly controlling the effective capacity 
of said antenna element” as called for by claim 1, and that 
defendants’ antenna is not “selectively” extended or re¬ 
tracted as called for by claim 2 (Supporting evidence— 
Appellees’ App. 44-45, 47). 

Finding 25 (Appellants’ App. 42) finds that defendants’ 
device does not have the “means” of claim 1 nor the “gear 
means” of claim 2 and that defendants’ antenna cannot be 
accurately adjusted for any purpose—let alone adjusted to 
the “length which is proportional to the frequencies at 
which the transmitter operates” (Pat. p. 1, lines 59-61, Ap¬ 
pellants’ App. 68—Supporting evidence—Appellees’ App. 
44-45, 45-46). 

Finding 29 (Appellants’ App. 43) holds that the exten¬ 
sion or retraction of defendants’ antenna cannot be closely 
enough controlled to use it on the transmitter of the patent 
to select or control the capacity (wave lengths) so as to 
come back to the wave length previously selected (Sup¬ 
porting evidence—Appellees’ App. 44-48). 

Finding 30 (Appellants’ App. 43) finds that tuning can¬ 
not be accomplished, and is not in practice, by the exten¬ 
sion or retraction of defendants’ antenna and that all the 
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i tuning in defendants’ system is by the tuning knob or vari- 
: able condenser in defendants’ receiver (Supporting evi¬ 
dence—Appellees’ App. 45, 48). 

Finding 31 (Appellants' App. 44) finds that the exten¬ 
sion of defendants’ antenna produces a slight increase in 
i the volume, i.e., the amount of sound, and does not change 
the selected frequency received, which slight change in 
volume received is not the control of capacity of claim 1 or 
the selectiveness of claim 2, which terms refer only to 
change or control or selectiveness of wave length, i.e., 
tuning (Supporting evidence—Appellees’ App. 45). 

A consideration of the distinctions between plaintiffs’ 
and defendants’ antenna with respect to the distinction 
between volume and tuning and the impossibility of con¬ 
trolling the latter in defendants’ antenna, throws into clear 
I relief the fundamental difference between the two. Funda- 
i mentallv defendants’ antenna is much further awav from 
i infringing the claims than even the terminology thereof 
would seem to indicate. 

Assuming that defendants’ device should come within 
i the letter of the claims it would not be conclusive, for if de¬ 
fendants have not used the spirit and intent as well, there 
is no infringement. 

1 The Supreme Court settled this point of law long ago in 
the following two cases: 

Westinqhouse v. Boyden Power Brake Company, 170 
V. S. 537 at 56S: 

“But even if it be conceded that the Boyden device 
corresponds with the letter of the Westinghouse claims, 
that does not settle conclusively the question of in¬ 
fringement. We have repeatedly held that a charge 
of infringement is sometimes made out, though the let¬ 
ter of the claims be avoided. Machine Co. v. Murphy, 
97 U. S. 120; Ives v. Hamilton, 92 U. S. 426, 431; Morey 
i v. Lockwood , 8 Wall. 230; Elizabeth v. Pavement Com¬ 
pany, 97 U. S. 126,137; Sessions v. Romadka, 145 U. S. 
29; Hoyt v. Horne, 145 IT. S. 302. The converse is 
equally true. The patentee may bring the defendant 
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within the letter of his claims, but if the latter has so 
far changed the principle of the device that the claims 
of the patent, literally construed, have ceased to repre¬ 
sent his actual invention, he is as little subject to be 
adjudged an infringer as one who has violated the 
letter of a statute has to be convicted, when he has done 
nothing in conflict with its spirit and intent” 

White v. Dunbar, 119 U. S. 47, 51, 52: 

“Some persons seem to suppose that a claim in 
a patent is like a nose of wax which may be turned 
and twisted in any direction, by merely referring to 
the specification, so as to make it include something 
more than, or something different from, what its words 
express. The context may, undoubtedly, be resorted 
to, and often is resorted to, for the purpose of better 
understanding the meaning of the claim; but not for 
the purpose of changing it, and making it different 
from what it is. The claim is a statutory requirement, 
prescribed for the very purpose of making the patentee 
define precisely what his invention is; and it is unjust 
to the public, as well as an evasion of the law, to con¬ 
strue it in a manner different from the plain import 
of its terms. This has been so often expressed in the 
opinions of this court that it is unnecessary to pursue 
the subject further. See Keystone Bridge Co. v. 
Phoenix Iren Co., 95 U. S. 274, 278; James v. Campbell, 
104 U. S. 356, 370.” 

5. Defendants’ Device Does Not Have Gear Means 

Defendant does not have “gear means * * # for * * * 
extending or retracting” the telescoping sections, as called 
for in claim 2 (Appellees’ App. 45). Defendants’ antenna 
has a Bowden wire which operates the drum from a handle, 
and a second Bowden wire which is wound onto or off 
that drum for retracting and extending its telescoping sec¬ 
tions (Appellees’ App. 11 and 45-46). 

Plaintiffs’ expert, on cross-examination, testified in part 
on this point as follows: 

“Q. So that the Defendant does not use, and does 
not have to use, a set of gears like 1 and 2 and a shaft 
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11 which consists of a high frequency insulator and 
gears like 22 and 21 on the right-hand end of that shaft, 
and the 21 gear on a shaft on the other end of which is 
a crank 14; the defendant does not have to use that be¬ 
cause it uses a drum and Bowden wire? A. Spe¬ 
cifically, Defendant does not use these elements as out¬ 
lined” (Appellees’ App. 12). 


B. Gebliard Patent in Suit Invalid 

i The Gebliard patent is invalid over the prior art and the 
Court below could have so held except for the application 
of the familiar rule that if non-infringement is found, the 
better practice is not to decide the question of validity. 
Irvin v. Buick Motor Co. (C. C. A. 8th), 88 F. (2d) 947 at 
page 951, first column. But there is a tendency, based 
upon the fact that a patent is a franchise which affects 
the public, to hold a patent invalid when the prior art so 
indicates, notwithstanding that the case may be decided 
upon non-infringement. See Judge Frank’s concurring 
opinion in Aero Spark Plug Co., Inc. v. B. G. Corporation, 
130 F. (2d) 290, at page 292. 

1. Hammond Patent 1,306,145 

The antenna of the Hammond prior patent (Appel¬ 
lees’ App. 61), as we have already set forth herein {supra, 
111), may be a single extensible mast that may itself form 
an electrical capacity (Appellees’ App. 61, lines 95-100). 
Defendants’ expert put the matter succinctly when he tes¬ 
tified about the disclosure of Hammond: 

“Well, the masts themselves forming the electrical 
capacities, would mean that instead of depending upon 
wires connected across the top, you would depend upon 
the capacity of the masts themselves,—they will then 
be antennas, and conducting elements, and in particu¬ 
lar, that only one of these masts may be used as an 
antenna, without anv wires at all” (Appellees’ App. 
51). 
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In the face of these facts the plaintiffs have the temerity 
to urge that ‘‘the Hammond mast is electrically dead so far 
as radio frequency currents are concerned and is not a 
live element as explained by Dr. Miller” (Appellants’ Brief 
17, last lines of next to last paragraph). Certainly if de¬ 
fendants’ extensible receiving antenna through which the 
waves received enter the receiver is a live member, just so 
the extensible receiving antenna of Hammond, through 
which the waves received enter his receiver, is a live mem¬ 
ber. Being connected to the receiver the antenna of Ham¬ 
mond will emanate or radiate waves in the same sense that 
defendants’ antenna does. Dr. Miller, plaintiffs’ expert, 
when asked on cross-examination whether an antenna con¬ 
sisting of a single vertical wire, the lower end of which is 
connected to ground, was a radiating or receiving antenna, 
replied in part: 

“That is a radiating antenna and a receiving antenna. 
To my mind, they are one and the same tiling” (Appel¬ 
lees’ App. 19 bottom—20 top). 

Plaintiffs’ expert, Miller, also testified that all antennas 
have radiated in the manner urged by plaintiffs for many 
years prior to the patent in suit (Appellants’ App. 23). 
Kelley testified that Hammond's and defendants’ antennas 
are alike, because in each case the mast having telescopic 
means would, itself, form the antenna and that the antenna 
of Hammond could be substituted for defendants’ without 
making any difference (Appellees’ App. 51, Appellants’ 
App. 33, bottom). 

Plaintiffs’ further attack the disclosure of the Hammond 
patent because it does not show grounding and insulation 
(Appellants’ Brief 18). As to the former, Dr. Miller tes¬ 
tified that at page 70 of a Bureau of Standards publication 
entitled “Radio Instruments and Measurements”, which he 
had prepared in 1917 or 1918 (Appellants’ App. 14-15), he 
found the following statement: 

•‘The simplest form of antenna is a single vertical 
wire, the lower end of which is connected to ground'’ 
(Appellees’ App. 19). 
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It thus appears that anyone skilled in the radio art back 
in 1918 would make ground where necessary. Plaintiffs’ 
attack in that respect on the llammond patent is of no avail. 

That Hammond does not show insulation is no valid 
criticism because the experts for both parties agree that 
since 1915, at least, insulation has always been put where 
insulation is needed (Appellees’ App. 8 and 37-38). Fur¬ 
thermore, claims 1 and 2 of Gebhard do not call for insula¬ 
tion. If insulation is of the essence of the invention, then 
the claims are void for failure to point out the invention, 
e.g. f over Hammond. 

! While it is true that Hammond has no means for re¬ 
tracting his telescoping antenna (since it is upon a torpedo 
which is consumed or destroyed by a single use), yet that 
in no way lessens the effect of his disclosure, because the 
two claims in suit are both in the disjunctive on that point 
and an antenna which either retracts or extends will satisfy 
them whether viewed from the standpoint of infringement 
or anticipation. Claim 1 provides for either the “projec¬ 
tion or collapse” and claim 2 provides for either “extend¬ 
ing or retracting” {supra, 5). 

It is apparent that Hammond has the antenna of defend¬ 
ants and in the same sense that plaintiffs are contending 
for, except for the mechanism for extending and retracting 
the same. This omission is supplied by the Nitschke prior 
patent, which has the mechanism which defendant uses, and 
Siewert, which has that of the patent in suit. 

2. Nitschke Patent 1,070,167 

i The Nitschke prior patent has the flexible means ex¬ 
tending through the extensible members for extending and 
retracting them, the flexible means consisting of the band a 
and being wound onto and off the drum l, all like defend¬ 
ants’ antenna. The onlv wav in which the Nitschke mast 

% • 

might be said to differ from that of defendants’, is that 
the former discloses a mast which is not the antenna itself 
or the “live member” as urged by plaintiffs. However, 
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Nitschke says that his mast “can be employed for lifting 
* * * antennae for radiotelegraphy, projectors, and also 
as a mast for signalling purposes, phototelegraphy, and 
the like” (Appellees’ App. 67, lines 12-16). 

Defendants’ expert testified that phototelegraphy is the 
transmission of photographs by means of radio waves 
(Appellees’ App. 57). He also testified as to Nitschke’s 
mast:. 

*‘Q. Now, if that was built of a size to constitute 
an antenna for radio telegraphy, could it be substi¬ 
tuted for the defendants’ antenna? A. Yes, making 
appropriate minor adaptations for the purpose of 
mounting, that is, to attach it to an automobile, but 
essentially,—the answer is yes. 

“Q. Would there be any difference in the defendants’ 
system if the Nitschke type were substituted for the 
defendants’ of suitable size? A. No, sir” (Appellee’s 
App. 52). 

Nitschke does not say whether his antenna is for trans¬ 
mission or receiving—all he says is that it is intended for 
“radioteiegraphy” or “phototelegraphy” (Appellees’ App. 
67, lines 14 and 15). Thus, so far as he is concerned or any¬ 
one else, it can be used for either transmitting or receiv¬ 
ing. However that may be, plaintiffs’ patent is limited to 
transmitting and defendants’ device is used and sold only 
for receiving and is designed to be practical only for the 
latter, and consequently defendants, in that respect, are 
following the teachings of Nitschke rather than the patent 
in suit. 

Kellev, when cross-examined as to whether the mast of 
Nitschke was “a capacity element for any radio communi¬ 
cation apparatus”, said: 

“ * * * a radio engineer would readily understand 
that he could use the mast, itself, for a radio antenna, 
* * * it does not appear in the specifications, but it is 
a clear disclosure of it, nevertheless” (Appellants’ App. 
36). 
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3. Siewerl Patent 1,073,294 

The Siewert prior patent (Appellees’ App. 70) shows 
the screw of the patent in suit extending through the tele¬ 
scoping members for extending and retracting them. This 
screw, as in Gebhard, is operated by means of gears. Kel- 
i ley, defendants' expert, describes in detail the similarity 
of Nitsehke’s telescoping mast and operating mechanism 
to that of the patent in suit (Appellees’ App. 53-54). 

If the claims in suit are stripped of their descriptive 
verbiage, it is seen that all that is left is a mast comprised 
i of a multiplicity of telescoping members with means ex¬ 
tending axially through the members for controlling their 
projection or collapse. Both Siewert and Nitschke have 
just this. 

There is no invention in using the Siewert mast for radio 
or for any other purpose or in combining the Hammond 
mast, which is the live element, with either the mechanism 
of Siewert or Nitschke. Such combination does not dis¬ 
close ‘‘that incandescent and illuminating instant in which 
the mind grasps a hitherto undisclosed principle and with 
it achieves a new result whether by new tools or old”, which 
the Third Circuit Court of Appeals in the case of Atlantic 
Refining Co. v. James B. Berry Sons Co., Inc., 106 F. (2d) 
644, at page 655, required for invention; nor does it dis¬ 
close the “flash of creative genius” which the Supreme 
Court in Cuno Engineering Corp. v. Automatic Devices 
1 Corp., 314 U. S. 84, at page 91, held necessary for invention. 


C. File Wrapper Estoppel 

Plaintiffs are estopped to assert infringement by reason 
of the rejection of claims and their acquiescing in the 
rejection by amendment. They can not re-acquire for pur¬ 
poses of infringement that which they gave up during the 
prosecution of their application for patent in the Patent 
Office. 

At page 16, supra, we have shown the rejection of 
original claims 5 and 7, which have been re-numbered as 
1 and 2 in suit, upon cited art. The plaintiffs, upon rejec- 
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tion, amended those claims by the insertion of the word 
“radiating” before “antenna” in claim 5 (claim 1 in suit) 
and insertion in claim 7 (claim 2 in suit) of the words “con¬ 
ductive radiating” before “tubular member”, first occur¬ 
rence, and “second conductive radiating” before “tubular 
member”, second occurrence (Appellants’ App. 73). 

We have also shown that the word “radiating” is synony¬ 
mous with transmitting (supra, 7,18). What the plaintiffs 
did in the Patent Office confirms this statement because it 
is to be noted that when they amended claim 7 (claim 2 
in suit) they not only inserted the word “radiating” to 
qualify the “tubular member” but further qualified the 
latter to be a tubular member which must be “conductive” 
(Appellants’ App. 73). It seems apparent that the word 
“conductive” carries all the meaning of “live member” or 
“radiating” member which plaintiffs are contending for. 
To be conductive, the member must conduct only radio 
waves, whether receiving or transmitting. With the quali¬ 
fication of being conductive, the member, when it is further 
qualified by being a “radiating” one, must be a transmitter, 
which defendants’ is not. 

In view of the receiving antenna of Hammond which 
radiates in the same sense that defendants’ does (as all 
antennae have done for many years—Appellants’ App. 23), 
the only thing which can be meant by the insertion of the 
limitation “radiating” in the claims, is that the antenna of 
the patent must be not only a transmitting one but must 
also be one which transmits at high frequency. In view 
of Hammond’s “live antenna”, plaintiffs’ argument that 
“radiate” means a “live antenna” instead of a transmitting 
one of high frequency, is a distinction without a difference. 

To allow plaintiffs now to assert that their claims cover 
both a sending and a receiving antenna would be to allow 
them to recapture as their invention that which they ex¬ 
pressly gave up in the Patent Office. 

These facts bring the plaintiffs squarely within the 
ruling of recent cases. 
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i Thus, in Schriber-Schroth Co. v. Cleveland Trust Co., 311 
U. S. 211, the Supreme Court considered again the law 
established by many decisions, for many years, and re¬ 
stated the rules applicable to the situation here, as follows 
(page 220, bottom): 

“It is a rule of patent construction consistently ob¬ 
served that a claim in a patent as allowed must be read 
and interpreted with reference to claims that have been 
cancelled or rejected, and the claims allowed cannot by 
construction be read to cover what was thus eliminated 
from the patent [citing cases]. The patentee may 
not, by resort to the doctrine of equivalents, give to an 
allowed claim a scope which it might have had without 
the amendments, the cancellation of which amounts to 
a disclaimer” [citing cases]. 

*#*### 

‘‘But in any case the patentee, having acquiesced 
in their rejection, is no longer free to gain the supposed 
advantage of the rejected claims by a construction of 
the allowed claims as equivalent to them.” 

Weber Electric Co. v. E. H. Freeman Electric Company, 
256 U. S. 668, 677: 

“ * * * patentee may not by construction, or by 

resort to the doctrine of equivalents, give to the claim 
the larger scope which it might have had without the 
amendments, which amount to a disclaimer * * 

/. T. S. Rubber Company v. Essex Rubber Company, 272 
17. S. 429, 443. 

“It is well settled that where an applicant for a 
patent to cover a new combination is compelled by the 
rejection of his application by the Patent Office to nar¬ 
row his claim by the introduction of a new element, 
he can not after the issue of the patent broaden his 
claim by dropping the element which he was compelled 
to include in order to secure his patent. Shepard v. 
Carrigan, 116 U. S. 593, 597. If dissatisfied with the 
rejection he should pursue his remedy by appeal; and 
where, in order to get his patent, he accepts one with a 
narrower claim, he is bound by it. Shephard v. Car- 
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rigan, supra, 597; Hubbe.ll v. United States, 179 U. S. 
77, 83. Whether the examiner was right or wrong in 
rejecting the original claim, the court is not to inquire . 
Hubbell v. United States, supra, 83.” 

If there were any doubt as to the invalidity of the Geb- 
liard patent in suit because of its being concerned with 
radio, that doubt is quickly dispelled by regarding what 
the Second Circuit Court of Appeals said, concerning a 
patent applied for more than sixteen years ago and issued 
more than eleven years ago, in the case of Technidyne Cor¬ 
poration et al. v. McPhilben-Keator, 72 F. (2d) 242, at page 
243: 


“Since the radio art was well developed, the standard 
of inventive thought to sustain a patented radio tube 
or circuit necessarily is higher than in the earlier his- 
torv of the art.” 

That Court has had most of the important radio patent 
cases for determination. 

Plaintiffs, who were the patentees and who both testified, 
did not prove or attempt to prove that any problem existed 
in the art; there is no proof that the patented antenna met 
any demand whether of long or short duration, or that its 
disclosure is anything more than any mechanic skilled in 
the art could devise; there is nothing whatever to show the 
existence of the “flash of creative genius”, which the Su¬ 
preme Court has said is prerequisite to a valid patent. 
Cuno Engineering Corp. v. Automatic Devices Corp., 314 
U. S. 84 at 91. 


V 

CONCLUSION 

It is submitted that the Gebhard patent in suit No. 
1,903,811 is not infringed by defendants and is invalid as 
not amounting to invention. 

Drury \V. Cooper, 

John G. Sbarbaro, 

For Appellees. 
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iittteii States Btslrirt (Eourt 
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Edwin C . Caulk — Cross. 

(Tr. 34-37) 

Cross-examination of Edwin C. Caulk 
by Mr. Cooper, Sr.: 

34 Q. When you did raise and lower that other antenna, 
it worked just the same for your receiver as the one you 
hold in your hand, Exhibit No. 1, did it not ? A. If it 
was in the proper position; that is, if I had been driving 
the city and had the antenna lowered completely, that is 
about as far as this would be in its lowered position (indi¬ 
cating) ; then, if outside of the city and I did not raise it 
before I started out, I would have to stop to raise the 
antenna or else I would not be able to hear stations that 
I would want to listen to. 

Q. But I am asking you, that would be a matter of con¬ 
venience, if you stood by your car with the old antenna 
and raised and lowered it, you would get just the same 
effect, would you not, as raising and lowering the one that 
you hold in your hand, Exhibit No. 1; would you not? 
A. If it were raised, you could get the same result, yes. 

35 Q. So that the net result of what you are saying is that 
Ithe present type, I mean the type that is Exhibit No. 1, 
was more convenient than the one you got on your ’42 
Oldsmobile? A. More convenient, and it was safer. 

i Q. Safer from- A. (Interposing) From standpoint 

of raising and lowering it, yes. 

I Q. Yes; and from the standpoint of perhaps being struck 
by a passing automobile? A. Yes, or striking some ob¬ 
stacle. 

i Q. But so far as the receiving antenna was concerned, 
it worked just the same way except for the matter of con¬ 
venience; is that it? A. Well, at times, just listening to 
a station, you find some spots that are known as “dead” 
spots,—I believe they call them that—it might be that you 
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Edwin C. Caulk — Cross. 

are listening to a program and all of a sudden the signal 
would get weak and you wound your volume up and some¬ 
times local noises would make reception unsatisfactory if 
there were no means provided so that the antenna could 
be raised up without stopping the car. 

Q. Are you a radio expert? A. I am not a radio expert 
but have worked on radios. 

Q. Well, you get those same dead spots even when using 
Exhibit No. 1, or a device like it, under certain conditions, 36 
do you not? A. Oh, you would get them with the antenna; 
it does not have anything to do with the location of the 
blind spots or dead spots. 

Q. What has to do with them, as you understand it? 

A. Well, it is just something within that area that seems 
to blanket out, or almost blanket out the radio reception,— 
buildings, trees, or some objects around that vicinity. 

Q. So that that particular receiver, under certain condi¬ 
tions that you have not explained, would not make a proper 
reception; is that correct? A. That is, with it down you 
could not get proper reception, but if you would raise your 
antenna, vou could get it better. 

Q. That would be true whether you had Exhibit No. 1 
on the car or had the old type of antenna—I mean the 
other type that was on your ’42 car when you bought it? 

A. Either one would have worked, if it was in the proper 
position. 

Q. So it comes back simply to being a question of con¬ 
venience in raising and lowering, between the two, does it 
not? A. But with the other antenna, you cannot raise or 
lower it whenever you feel like it without endangering 
yourself or someone else through being struck, or some¬ 
thing. 

Q. That is what I mean by ‘‘convenience”. A. Yes. 
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Dr. John M. Miller — Cross. 

Mr. Cooper, Sr.: That is all I have. 

The Witness: You could express it that way, yes. 

• • • # • 

(Tr. 46-76) 

Cross-examination of Dr. John M. Miller 
by Mr. Cooper, Sr.: 

46 1 Q. Now, Doctor, will you look with me at Figure 1 of 

the patent in suit? 

Mr. Cooper, Sr.: I suppose you are going to offer 
the patent in evidence? I do not think you have as 
yet. 

Mr. Brady: The Plaintiffs offer in evidence the pat¬ 
ent of L. A. Gebhard and Raymond B. Meyer, Patent 
1,903,811, of April 18, 1933, as Plaintiffs’ Exhibit 
No. 23. 

Mr. Cooper, Sr.: I understand you are claiming 
infringement of Claims 1 and 2? 

Mr. Brady: That is right. 

(Plaintiffs’ Exhibit No. 23 was received in evidence.) 
By Mr. Cooper, Sr.: 

Q. Now, will you look at Figure 1 of the patent, that 
rectangular member there from which projects a member 
designated as 4? What is that rectangular member? A. 
I understand that rectangular member to represent a trans- 

47 mitter. 

Q. You have no doubt of that? You say you are familiar 
with the patent; and that is what it is, is it not ? A. It is 
a transmitter. 
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Dr. John M. Miller — Cross. 

Q. And inside that transmitter there is an electrical 
mechanism such as shown on the diagram in Figure 5, is 
that not right? A. That is right. 

Q. And parts of that diagram, Figure 5, are 27, 24 and 
26; what are they? Are they not three generators? A. 
Yes, they are three generators. 

Q. And also inside that box, which is Figure 1, which 

I think is designated- Inside that box which is shown 

as Figure 1, the front panel of which is designated as 16, 
there is mechanism such as is shown in a smaller size in 
Figure 4 and in much larger detail in Figure 2, on the 
next page; is that right? A. Yes, I so understand. 

Q. Now, looking again at Figure 2, which is the large 
one, we have the outside tubular member marked 4, do 
we not? A. Yes. 

Q. And that outside member, as shown in Figures 2 and 
4, is practically all inside the box, is it not? A. No, I 
would not agree with that. In Figure 2 that member has 
been cut away at the upper end, as shown by the drawing. 

Q. But in Figure 1, it is not cut away; is it? A. Figure 48 
1 is not cut awav. 

Q. And its extension outside of the casing is only a very 
minor fraction of the length of the casing; is that not 
right? A. Yes, it is minor with respect to the casing, but 
not minor with respect to the antenna system. 

Q. Now, are you familiar enough with the Defendants’ 
construction of the antenna that is charged to infringe 
here, to know whether all of the parts of that antenna are 
entirely exterior to the easing of the receiver with which 
it is associated? A. Yes, I believe that as installed, this 
antenna would be entirely removed from the receiver—the 
receiver case. 

Q. And in the patent in suit, the principal length of the 
outside tubular member 4 is within the casing of the trans¬ 
mitter, is it not? A. As a matter of representation, it is. 
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Dr. John M. Miller — Cross. 

Q. Will you read any part of the specifications where it 
i says that the major portion of that outside tubular member 
is, or should be, outside the casing of the transmitter? 
i A. No, I find no such statement in the specifications, but 
from an operating standpoint, from a standpoint of effec¬ 
tiveness, the antenna is not as much within the transmitter 

49 case as would correspond to the dimensions—that is, the 
portion of the antenna which is below the top of the 
antenna case is somewhat operative to radiate or receive 
signals. 

Q. Well, from your experience in the service of the 
i Government, did you design antennas which were contained 
within the transmitting ease? A. I have not designed any 
antennas that were within the transmitter casing, 
i Q. Did you publish in the various works which your 
i counsel started to ask you about any directions to put the 
major portion of the antenna of a transmitter within the 
casing of the instrument itself? A. No, I have not. 

Q. Well, confining ourselves to this patent—Let us look 
at Figure 2. There, you have a screw threaded member, 7, 
which is inside the inner member of the antenna, and ex¬ 
tends from the bottom to the top of the casing. That, you 
see, do you not? A. Yes, I do. 

Q. Is there any screw threaded member of that sort in¬ 
side the Defendants’ receiver? A. As such, there is no 
! screw threaded member within the antenna of the Defend- 
i ants’ which is the Defendants’ device. 

Q. Yes. Now, also in Figure 2 of the patent there is 
shown inside the casing a support designated 3, on which 

50 these tubular members and this screw threaded member 
i are mounted; that is correct, is it not? A. Yes. 

Q. And there is no such thing as that inside the Defend¬ 
ants’ receiver casing; is there? A. Yes, it seems to me 
that there is a necessity for supporting Defendants’ device 
the same as in this, in the disclosure of the patent (indi¬ 
cating). 



Dr. John M. Miller — Cross. 


Q. Now, Doctor, did you understand me to ask you that 
question? I intended to ask you: Is there, in the Defend¬ 
ants’ receiving box, a support for the antenna members 
at a position, or a comparable position inside the box with 
the part designated 3 in the patent in suit? A. Oh, the 
antenna device is not supported within the receiver box. 

Q. Now, here, under the title of Exhibit 20, is what I 
understand to be Defendants’ receiver. That is your under¬ 
standing; is it? A. That is my understanding. 

Q. Now, is the antenna mounted on that receiver or 
simply connected with it? A. It is my understanding that 
it is simply with it and not mounted on the receiver. 

Q. And the receiver is somewhere down in the car and 
the antenna is operatively attached to the dashboard—that 
is, in the Defendants’ device? A. I do not know that the 51 
antenna is mounted upon the dashboard; it is mounted upon 
some part of the car and is connected with the receiver. 

Q. And being mounted on some part of the car the 
antenna is arbitrarily associated with an operating member 
on or near the dashboard; is that right? The Witness: 
Will you read that, again, please? (The pending question 
was read by the reporter.) The Witness: I believe I un¬ 
derstand that question. It would be in accordance with my 
understanding, yes. 

By Mr. Cooper, Sr.: 

Q. Now, look again at Figure 2 of the patent drawing 
and tell me what the members 1 and 2 are, as they are 
shown (indicating). They are bevel gears, are they not? 

A. They are. 

Q. And the gear 1 is mounted upon a shaft, 11, and that 
shaft extends from the inside of the box over towards the 
right, and there it is mounted or provided with other 
gears; that is right, is it not ? A. That is right. The shaft 
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Dr. John M. Miller — Cross. 

i 11 is an insulating shaft which transfers the driving oper- 
i ation from the crank 14 to the gears which serve to operate 
the antenna. 

Q. Now, at page 2, line 14, that shaft is defined as “con- 
1 sists of a high frequency insulator”; isn’t it, the shaft 11? 

52 A. Yes, that is the case. 

Q. Has Defendant a shaft which is a high frequency 
insulator? A. The Defendant has a shaft which is insu¬ 
lated from the antenna itself. 

Q. Now, Doctor, you know what a high frequency insu¬ 
lator is, do you not? A. Yes, I do. 

Q. Has the Defendant a high frequency insulator, a 
i shaft which is a high frequency insulator? A. The Defend¬ 
ant has an operative high frequency insulator between the 
shaft and the live portion of the antenna. 

Q. Now, cannot you answer my question, Doctor? Has 
* | the Defendant an operating shaft which is a high fre¬ 
quency insulator? A. Will you kindly explain w^hat you 
mean by the shaft, the operating shaft? 

Q. I am asking you. I am pointing to 11, in the patent 
in suit, and I have called your attention to the fact that 
that is a shaft, 11, which, according to the specifications, 
i consists of a high frequency insulator. I am asking you 
, to point out in the Defendants’ device a shaft, an operating 
i shaft, which is a high frequency insulator. A. No, I would 
i say that there is no operating shaft in Defendants’ device 

53 which is a high frequency insulator. 

Q. Very well. A. Although there is insulation between 
the shaft in Defendants’ device and the antenna. 

Q. Has it not been your experience during these many 
years that you have been engaged in the radio art that 
insulation is put in where insulation is needed? A. Yes. 
i Q. But when one speaks of an operating shaft as being, 
itself, a high frequency insulator, then you have a member 
which is both a high frequency insulator and an operating 
shaft? A. That is right. 
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Dr. John M. Miller — Cross. 

Q. And you cannot point to anything in the Defendants’ 
device which is both a high frequency insulator and an 
operating shaft? A. That is true. 

Q. Now, going back again to Figure 2 of the patent, we 
have got to this operating shaft that extends to the right 
and it carries, at its right hand end, a gear 22, does it not ? 

A. Yes, it does. 

Q. And that meshes with a gear, 21? A. That is true. 

Q. And that gear 21 is carried on the shaft of the oper¬ 
ating handle 14; is that right? A. That is right. 

Q. And down toward the bottom of column 1 of page 2 54 
of the specifications, it says: “In order to provide for 
the proper speed of operation during the raising and lower¬ 
ing of the antenna, we provide a system of gears shown 
at 21 and 22 intermeshing to impart motion to drive shaft 7 
at such speed that the antenna may be raised -within a 
relatively small number of turns within the control crank 
14.” That is a proper description of the elements we have 
just been looking at, is it not? A. Yes, it is. 

Q. Now, in the Defendants’ device, has it a system of 
gears 21 and 22 intermeshing to impart motion to a drive 
shaft 7, at such speed that the antenna may be raised 
within a relatively small number of turns within the control 
crank 14? A. Specifically, it has not. 

Q. I am asking you whether it has that. Is your answer 
yes or no. A. Specifically—no. 

Q. And the Defendant has no crank on its device that 
is operated by hand? A. To what do you refer as the 
crank? 

Q. I am asking you if Defendants’ device has a crank. 

My idea of a crank is something like on the old barrel 
organ and the operator turned a crank. A. Specifically, 
the Defendants’ does not have a crank. 55 

Q. Now, will you tell the Court how- the Defendant does 
raise and lower the two telescoping parts of its antenna? 
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Dr. John M. Miller — Cross. 

A. The knob, which is part of the control means, shown 
in the lower right- 

Q. (Interposing) Let ns call that knob something. Shall 
I put an E 1 on that so that we will have the knob by 
itself? 

(Counsel marks diagram.) 

By Mr. Cooper, Sr.: 

Q. Now, take E 1 , as I have marked it on that diagram. 
A. The knob which has been marked E 1 or E prime, rotates 
a shaft; this shaft, in turn, rotates a circular device within 
a frame—around the exterior of the circular device is a 
wire-like member. The rotation of this wire-like member 
(indicating)—the rotation of this w T heel forces the wire¬ 
like member up into the upper portion, and extends the 
antenna; or, upon rotation in the other direction, retracts 
i the antenna. Broadly, it is a gear for raising or lowering 
the antenna. 

Q. I wish you would not argue on that, Doctor; I just 
asked a question. Now, I have one of these devices before 
me-Where is the one put in evidence, Exhibit 1 I be¬ 

lieve? 

(Exhibit No. 1 was handed to the counsel.) 

By Mr. Cooper, Sr.: 

56 Q. Now, here is Exhibit 1, and I hold it in niv hand and 
you turn this handle (indicating). That handle is attached 
to wrhat? A Bowden wire—what they call a Bowden wire? 
A. As I understand it, a Bowden wire is wrapped around 
the wheel, which is on the end of that shaft. 

Q. If that is so, then, you understand that is a Bowden 
wire that extends through this device on which I am put- 
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ting my finger (indicating) and that Bowden is attached 
to the handle? A. I am not sure as to the shaft in this 
case, whether that is Bowden wire or not. My under¬ 
standing is that the Bowden wire is wrapped around the 
wheel which is on the end of the shaft. 

Q. You see, when I turn the handle before you (illus¬ 
trating), there is nothing that turns, so that that must be 
a Bowden wire within that (indicating). A. I would be 
satisfied to call that a Bowden wire. 

Q. And that Bowden wire goes into the circular casing 
and is wound upon a drum such as is shown in this circular 
member, identified as E, or just above the letter E on vour 
diagram; that is right, is it not? A. I did not understand 
that that was the same Bowden wire. My understanding 
is that the first mentioned Bowden wire rotates the wheel. 

Q. Yes. A. That there is a second Bowden wire which 57 
is wrapped around that wheel and it is the second Bowden 
wire which operates upon the antenna to extend or re¬ 
tract it. 

Q. So that there is, then, known as a Bowden wire, 
wrapped around this drum, and one end of that Bowden 
wire is connected with the lower end of these extensible 
members of the Defendants’ antenna? A. It is—that is 
correct, as far as I see. 

Q. So that the operation, when I turn this finger piece 
on the outer end of the Bowden wire in Exhibit 1, causes 
the drum to rotate, and if the parts, when I started to 
turn that, are in the lowest position, then, turning that 
(indicating) causes one end of that Bowden wire to push 
against one of the inner members of this antenna and 
pushes them out, so to speak, until it gets full extension? 

A. That is true. 

Q. And if you, in turn, turned it the other way, in its 
other direction, when it has been extended, then that just 
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puts it down, like boys pulling the strings on their kites 
and pulling their kites down? A. That is true. 
i Q. So that the Defendant does not use, and does not 
have to use, a set of gears like 1 and 2 and a shaft 11 
which consists of a high frequency insulator and gears 
like 22 and 21 on the right hand end of that shaft, and the 
21 gear on a shaft on the other end of which is a crank 

58 14; the defendant does not have to use that because it 
uses a drum and Bowden wire? A. Specifically, Defend¬ 
ants’ does not use these elements as outlined. 

i Q. And, since you have been asked about the matter in 
the claims, if gear means mounted adjacent to said sup¬ 
port in the patent refers to the gears on the drawing, the 
pair of gears on the drawing designated at 1 and 2 on 
the inner end of the shaft 11 and 22 and 21 on the other 
end of that shaft, then the Defendants’ does not have the 
gear means of the claim; is that not right? A. Broadly, 
Defendants’ does have the gear means of the claim, in my 
opinion. 

i Q. Do not argue your case; I am asking you if those 
words in Claim 2 mean the parts as shown in the drawing, 
then the Defendants’ does not have gear means; is that 
right? A. If you are referring to the specific bevel gears 
of Plaintiffs’ patent, Defendants’ device does not have, 
specifically, the gears of Plaintiffs’ patent. 

! Q. But I did not refer to bevel gears alone; they are 
1 and 2 in the drawing; but to the other meshing gears, 
21 and 22, at the other end of that shaft which are not 
bevel gears. The Defendants’ does not have any of the 
four gears, does it? A. Defendants’ does not. 

59 Q. And if the claim signifies by ‘‘gear means”, those 
sets of gears; then, the Defendants’ does not have them? 
A. If the claim means specifically the gears that you have 
described, then Defendants’ does not have them. 
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Q. Now, put your finger on the gear, if there be any 
gear, in the Defendants ’ device as it is depicted on this 
enlarged chart that you have produced. A. You are refer¬ 
ring to the gear means of the claim? 

Q. No, I am referring to the gear in the Defendants’ 
device. You know what a gear is, do you not, Doctor? 

A. Yes, a gear is a means for- 

Q. (Interposing) I did not ask you to explain fully. 

You do know what a gear is; so, put your finger on the 
gear in the Defendants’ device. A. “Gear” is a very 
broad term. In Defendants’ device, we have the specific 
bevel gears. 

Q. Defendants’? A. Plaintiffs’ device, I should have 
said. In Plaintiffs’ device we have specific bevelled gears. 
That is a narrow use of the term “gear”. My difficulty 
is that Defendants’ device, in my opinion, also has gear 
broadly; it has gear and gear means. 

Q. I was not asking for a lecture. I was asking for you 
to put your finger on the gear, the thing that you identify 
as a gear, on this enlarged chart that shows the Defend¬ 
ants’ device. A. All of the control means constitutes a 60 
gear in Defendants’ device. 

Q. Now, Doctor, you know what a Bowden wire is, don’t 
you? A. Roughly. I am not a mechanical engineer, but 
I have a fair conception. 

Q. And the Defendants’ has a Bowden wire? A. Yes. 

Q. And the Defendants’ has a drum? A. That is true. 

Q. And one of these Bowden wires, if there be two, is 
wound around the drum? A. Yes. 

Q. Now, you say that those two Bowden wires, if there 
be two, one of which is wound around the drum, are 
gears- A. (Interposing) Yes. 

Q. Now, we understand that, so, now, we can look, if you 
will, at Figure 1 of the patent in suit, again. And will 
you tell the Court what 17 is there? 17 is that thing just 
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to the left of the operating handle, or crank 14. A. Is this 
Figure- 

Q. (Interposing) Figure 1. A. 17 is a dial, or indicator. 

Q. Well, it is described in this way, I think, at page 2, 

61 column 1, line 50: “A counter 17 is provided connected to 
shaft 15 by means of bevel gears 18 and 19.” You see 
that, do you not? A. Yes. 

Q. Now, if you will look at Figure 3—Figure 2, you will 
see a gear marked 15 there, won’t you (indicating) ? Now, 

! I beg pardon. You will see a shaft there, 15, won’t you f 
A. Yes, I believe the figure 15 refers to a shaft. 

Q. And that is directly connected, is it not, with the 
i shaft 11 we have been talking about before? A. I believe 
that is so. 

Q. And the purpose of that gear is to drive, as the patent 
said, a pair of bevel gears 18 and 19, which you see in 
Figure 3, the little Figure just below and to the left of 
1 Figure 2 ? That is right, is it not ? A. Yes, I see; these 
bevel gears 18 and 19- 

Q. (Interposing) That is what is done there everytime 
that crank is operated, those gears are driven, are they 
not ? A. Yes. 

Q. So that everytime you raise the antenna, according 
i to the patent in suit, you operate the counter 17 which lies 
behind a sight opening in the case, and right alongside 
the crank 14; that is right, as is shown in Figure 1? A. 
That is right. 

Q. And the specifications say, on page 2, line 51: “A 
window in the front panel 16 permits sighting the dial of 

62 i the counter 17. This indicating mechanism affords a means 
of resetting any particular adjustment of the antenna.” 
Do you see that? A. Yes, I do. 

1 Q. Has the Defendants’ that device? A. No, the De¬ 
fendants’ does not have that device. 
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Q. All right. Now, look at page 1, column 1, of the 
patent, and I will read you the first of the objects of the 
invention, as found at line 6: “One of the objects of our 
invention is to provide a construction of antenna system 
for high frequency radio communication systems which 
may be accurately adjusted for operation at a selected 
high frequency.” Now, the point of this sight opening 
and the gears that I last referred to with you were for 
revolving the counter so that one could read the setting of 
the antenna after getting an accurate adjustment; that is 
right, is it not? A. That is right. 

Q. The Defendants’ has no such means as that for get¬ 
ting a particular setting, and reading it and coming back 
to that setting again, if such should be desired, has it? 

A. That is true. 

Q. Now, the next object is stated at line 11 of column 1: 
“Another object of our invention is to provide a construc¬ 
tion of antenna system which may be readily set or reset 63 
for operation at any selected high frequency for securing 
high efficiency in the operation of radio communication sys¬ 
tems.” Now, that has to do with the same sight opening 
and counter so that you can get back to the same setting 
anytime you want, does it not? A. No, I do not think it 
necessarily does mean that. 

Q. Does it show any other means except that sight open¬ 
ing for seeing what the setting is at any desired high fre¬ 
quency and then getting that exact same setting on another 
occasion? Has he anything except that sight opening and 
counter behind it and means for operating it? A. I do 
not think that this paragraph necessarily refers to the 
specific resetting of the antenna to a particular height, 
that is- 

Q. (Interposing) So that when he says “which may be 
readily set or reset for operation at any selected high 
frequency”, you think it has nothing to do with that sight 
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; opening and the counter behind it; is that right ? A. It 
may or may not. 

Q. All right. Now,- A. (Interposing) But in my 

opinion, the important feature is the feature of securing 
efficiency in the operation of the device. 

64 1 Q. I am not asking as to the other objects or objectives: 

! “which may be readily set or reset for operation at any 

selected high frequency.” Is any other means shown ex¬ 
cepting the sight opening and gears and counter behind 
the sight opening, operated when the operating handle is 
in use to get a particular high frequency setting? Does it 
i show anv other means ? A. The antenna can be extended 
to the limit, if such extension gives maximum efficiency, 
and it can be reset to that condition. 

Q. Without having the counter, you mean? A. Without 
the counter, yes. 

i Q. I get your thought. In the next paragraph it states: 
“A further object of our invention is to provide an antenna 
system of variable capacity for communication at ex¬ 
tremely high frequencies with mechanical means for ac¬ 
curately fixing the capacity of the antenna for operation 
at a selected high frequency.” Now, do you find in the 
patent any other statement of figures of the frequencies 
to be received except that given on page 2, line 105, “over 
a range of 30,000 to 75,000 kilocycles”? A. No, that is the 
only example of the frequency use of the antenna that I 
find in the disclosure. 

Q. Now, is Defendants’ receiver, as you understand it, 
particularly adapted for transmission over a range of 

65 30,000 to 75,000 kilocycles? A. I believe it could be used 
i for that purpose, as effectively, from an automobile as 

perhaps any other type of antenna. 

Q. Why, then, do you think the manufacturer would take 
the trouble, as he does, on Plaintiffs’ Exhibit No. 20, to 
attach a label on there saying: “Antenna adjustment: 
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Adjust to ear antenna on weak stations around 1400 kc. to 
a maximum volume.” You have no doubt that kc. there 
means kilocycles? A. Kc., in my opinion, means kilocycles. 

Q. Yes. Well, 1400 kilocycles, or around 1400 kilocycles, 
is quite a different thing from a transmission over a range 
of 30,000 to 75,000 kilocycles, is it not? A. It is high fre¬ 
quency, and the term “high frequency” is relative. 

Q. Why do you not leave that to your counsel and answer 
if, in your judgment, 1400 kilocycles is comparable to the 
range of 30,000 to 75,000? A. 1400 kilocycles is quite far 
removed from 30,000 to 75,000 kilocycles. 

Q. Now, I notice that in addition to the part of the speci¬ 
fications that vrere last referred to, that he speaks, starting 
at line 54, as follows: “Our invention is directed to an 
antenna system for operation at extremely high frequen¬ 
cies.” That would be of the order of 30,000 to 75,000 kilo¬ 
cycles, would it not? A. It might be of that order. 

Q. Well, is there any other figure given for what he 
means by “extremely high frequencies”, except 30,000 to 
75,000 kilocycles? A. That is, in my opinion, merely an 
example of the use of the antenna. 

Q. Well, as I asked, is there any other example given? 
A. No, no other example is given. 

Q. Now, I understood you to say, when you were first 
questioned, that you had read and understood the file 
wrapper proceeding under which this patent was granted? 
A. I stated that I had read and understood the patent and 
that I read the file wrapper of the patent. 

Q. You did not intend to say that you understood the 
file wrapper? A. No, I did not. 

Q. Now, did you read the file wrapper enough to under¬ 
stand that after a rejection of the claims, which were 5 
and 7, in the application as filed, certain amendments were 
made in those claims and they finally became Claims 1 
and 2 of the patent in suit? A. Yes, I am familiar with 
that. 


66 
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Q. And that, as filed, Claim 5 read: “In a high fre- 

67 quency transmission system, an antenna comprising a 
multiplicity of tubular sections’’, and so forth, and that 
that phrase was amended, after rejection, by inserting the 
word “radiating”, so that it read, in the patent, “a radiat- 

1 ing antenna”? You knew that? A. Yes. 

Q. And that Claim 7, as it originally was filed in the 
i Patent Office, was rejected, and after rejection the words 
“conductive radiating” were inserted in what became 
line 2 of Claim 2 of the patent, as it was issued; and in 
line 4, the words “second conductive radiating” were in¬ 
serted? A. Yes, I am familiar with that. 

Q. Now, is the Defendants’ broadcast receiver, Exhibit 
No. 20, when associated on an automobile with Plaintiffs’ 
i Exhibit No. 1 which is the antenna—is that then a high 
frequency transmission system? A. It is a portion of a 
high frequency transmitting system. 

Q. Is it not a receiving system? A. That is a portion 
of a high frequency transmission system. 

Q. Although it may be 150 miles away from the trans¬ 
mitter? A. A complete transmission system includes the 
transmitter and receiver. 

68 Q. Well, does that say—If it be a part of that, is this 
! (indicating), when the Defendants’ receiver, 20, is in 

normal use, in association with Plaintiffs’ Exhibit 1, the 
' antenna,—is the antenna a radiating antenna element when 
it is receiving from a radiating station? A. It is. 

Q. It is radiating? A. Yes. 

Q. So that when I sit in my car, if I am fortunate enough 
to have one, and have a broadcast receiver there and am 
listening to a message sent from 1,000 miles away, I am 
I using a radiating antenna element; am I? A. That is true. 

Q. That is your idea? A. Yes. 

Q. Well, then, what effect is there in saying “radiating 
antenna” and “transmitting system”, if I never saw the 
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transmitter and am only using the device for broadcast 
reception? The Witness: Read that question again, please. 
(The pending question was read by the reporter.) The 
Witness: I am afraid I do not understand the question. 

By Mr. Cooper, Sr.: 

Q. All right. Now, are you familiar with the facts, from 
your examination of the file wrapper, that when these 69 
changes were made in the claims that became Claims 1 
and 2 of the patent, before they were made, there had 
been a rejection of the application upon various prior 
patents, one of them to Raes, and that after these changes 
were made, the Applicants, through their attorney, stated: 
“The Raes Patent No. 1099861 shows an antenna tower or 
mast which can be erected to a desired height by means 
of pulleys, or rack and pinion arrangements, on the re¬ 
spective sections of the mast, no screw means for extending 
are shown such as are disclosed by Applicants; and, fur¬ 
thermore, Raes does not show any radiating element whose 
length can be varied.” You are familiar with that state¬ 
ment having been made? A. I have read that over, but 
I am not too familiar with the Raes patent. 

Q. All right. You answered partly, on direct examina¬ 
tion, about a circular known as No. 17—Was it not? Well, 
anyway, a circular of the Bureau of Standards. Was that 
this document which I show you, which is known as No. 

74? A. Yes, that is true. 

Q. And on page 70 of that, I find it states: “Simple 
antenna. The simplest form of antenna is a single vertical 
wire, the lower end of which is connected to ground.” 
That is a correct statement, is it not? A. Yes. 

Q. Now, that would be an antenna, whether a radiating 70 
antenna or receiving antenna, would it not? A. I do not 
understand the question. That is a radiating antenna and 
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Q. And that, as filed, Claim 5 read: “In a high fre- 

67 quency transmission system, an antenna comprising a 
multiplicity of tubular sections”, and so forth, and that 
that phrase was amended, after rejection, by inserting the 
word “radiating”, so that it read, in the patent, “a radiat¬ 
ing antenna”? You knew that? A. Yes. 

Q. And that Claim 7, as it originally was filed in the 
Patent Office, was rejected, and after rejection the words 
! “conductive radiating” w T ere inserted in what became 
line 2 of Claim 2 of the patent, as it was issued; and in 
• line 4, the words “second conductive radiating” were in¬ 
serted? A. Yes, I am familiar with that. 

Q. Now, is the Defendants’ broadcast receiver, Exhibit 
No. 20, when associated on an automobile with Plaintiffs’ 
Exhibit No. 1 which is the antenna—is that then a high 
frequeue} 7 transmission system? A. It is a portion of a 
high frequency transmitting system. 

Q. Is it not a receiving system? A. That is a portion 
of a high frequency transmission system. 

Q. Although it may be 150 miles away from the trans¬ 
mitter? A. A complete transmission system includes the 
transmitter and receiver. 

68 Q. Well, does that say—If it be a part of that, is this 
(indicating), when the Defendants’ receiver, 20, is in 
normal use, in association with Plaintiffs’ Exhibit 1, the 
antenna,—is the antenna a radiating antenna element when 
it is receiving from a radiating station? A. It is. 

Q. It is radiating? A. Yes. 

Q. So that wffien I sit in my car, if I am fortunate enough 
to have one, and have a broadcast receiver there and am 
listening to a message sent from 1,000 miles away, I am 
using a radiating antenna element; am I ? A. That is true. 

Q. That is your idea? A. Yes. 

Q. Well, then, what effect is there in saying “radiating 
antenna” and “transmitting system”, if I never saw the 
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transmitter and am only using the device for broadcast 
reception? The Witness: Read that question again, please. 
(The pending question was read by the reporter.) The 
Witness: T am afraid I do not understand the question. 

By Mr. Cooper, Sr.: 

Q. All right. Now, are you familiar with the facts, from 
your examination of the file wrapper, that when these 69 
changes were made in the claims that became Claims 1 
and 2 of the patent, before they were made, there had 
been a rejection of the application upon various prior 
patents, one of them to Raes, and that after these changes 
were made, the Applicants, through their attorney, stated: 
“The Raes Patent No. 1099861 shows an antenna tower or 
mast which can be erected to a desired height by means 
of pulleys, or rack and pinion arrangements, on the re¬ 
spective sections of the mast, no screw means for extending 
are shown such as are disclosed by Applicants; and, fur¬ 
thermore, Raes does not show any radiating element whose 
length can be varied.’’ You are familiar with that state¬ 
ment having been made ? A. I have read that over, but 
I am not too familiar with the Raes patent. 

Q. All right. You answered partly, on direct examina¬ 
tion, about a circular known as No. 17—Was it not? Well, 
anyway, a circular of the Bureau of Standards. Was that 
this document which I show you, which is known as No. 

74? A. Yes, that is true. 

Q. And on page 70 of that, I find it states: “Simple 
antenna. The simplest form of antenna is a single vertical 
wire, the lower end of which is connected to ground.” 
That is a correct statement, is it not? A. Yes. 

Q. Now, that would be an antenna, whether a radiating 70 
antenna or receiving antenna, would it not? A. I do not 
understand the question. That is a radiating antenna and 
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i a receiving antenna. To my mind, they are one and the 
same thing. 

Q. Just the same thing, are they not? A. Yes. 

Q. So that when I go past or get within sight, for ex¬ 
ample, of the transmitting station, as at Arlington across 

the river, somewhere- A. (Interposing) There used to 

be one over there. 

Q. Well, I think I saw towers there perhaps 250 feet 
high. I never examined them closely, but it was something 
of that sort. A. Higher than that. 

Q. That was a radiating antenna? A. Yes—not the 
tower itself, because the towers merely supported the por- 
! tion of the antenna that did the radiating. 

Q. That is true enough, but many of those large an¬ 
tennae, just as stated in your book, are grounded wires 
I or conductors extending straight up into the air? A. That 
is true. The antenna support, itself, may be a combination. 
In other words, the antenna may be the radiating element. 

71 Q. And, ordinarily, the transmitting or radiating antenna 
i is several hundred feet high in these large and powerful 
broadcasting stations, is it not? A. Ordinarily, it is. 

Q. And the antenna on the receiver, such as the Defend¬ 
ants’ here, is only four or five feet in height when it is 
at its utmost extension; is that right? A. Not necessarily. 

1 Q. I am speaking about w’hat we have before us. A. In 
this case, the antenna is only about four or five feet high; 
and, effectively, less than that. 

Q. What is its effective length? A. Its effective length 
is determined, in this case, by its proximity to the auto- 
! mobile and the shielding effect of the automobile which 
i cuts down its radiating qualities and its ability to receive. 
In general, the efficient or effective length of an automobile 
antenna is quite small, relative to its actual length. 

Q. And can the Defendant use its antenna, as Exhibit 1, 
with its receiver, as Exhibit 20, to broadcast? A. No, it 
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cannot use it to broadcast, at least not intentionally. There 
is a secondary and unimportant effect in the receiver which 
leaves this system to transmit or broadcast, but that is 
not intentional or desirable. 

Q. So that may be excluded? A. Yes. 

Q. From all consideration of this subject. Now, will you 72 
look at page 1, lines 54 to 61, in the second column of 
page 1, and listen while I read this statement? “Our in¬ 
vention is directed to an antenna system for operating at 
extremely high frequencies. We have found that in order 
to secure a maximum efficiency in transmission at high 
frequency it is necessary to accurately adjust the antenna 
to an effective length which is proportional to the fre¬ 
quencies at which the transmitter operates.’’ What changes 
would you have to make in the Defendants’ Exhibit 1 and 
Exhibit 20, to make them comply with that statement in 
the patent? A. In the use of Defendants’ device it is not 
necessary to accurately adjust the antenna to a definite 
height in order to insure that the antenna will operate 
effectively. The adjustment for maximum efficiency, in 
the case of the Defendants’ device is with the antenna com¬ 
pletely extended. I do not know what changes would be 
made in Defendants’ device in order to make it necessary 
to accurately adjust the antenna to any other height than 
the maximum height. 

Q. Now, if we take the patent as disclosing a trans¬ 
mission station, which is to send out messages at extremely 
high frequencies, and to insure a maximum efficiency in 
transmission at high frequencies, it is necessary to accu¬ 
rately adjust the antenna to an effective length, which is 73 
proportionate to the frequencies at which the transmitter 
operates,—I am asking you what changes would have to 
be made in the Defendants’ antenna and receiver, that is 
Exhibit 1 and Exhibit 20, when associated together, in 
order to make it a transmitting station for operation at 
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extremely high frequencies? A. In place of the receiver, 
i you would need a transmitter, high frequency transmitter; 
the antenna would remain the same. 

Q. Well, how would you accurately adjust the height of 
the antenna, in that hypothesis, so as to get an extremely 
high frequency, and adjust your antenna accurately to an 
i effective length proportional to the frequency? The Wit- 
i ness: Will you read that question back, please? (The ques¬ 
tion was read by the reporter.) The Witness: The ques- 
i tion is not very clear; but in order to be able to adjust 
the antenna accurately, it would seem to me to be necessary 
i to have the indicator, or an indicating means, which is 
disclosed in this patent. 


By Mr. Cooper, Sr.: 

Q. Well, you have no doubt that the Figure 5 is a 
i schematic view showing the transmitting antenna of the 
i patentees’ invention, in association with the transmitter 
circuit? A. That is true. 

74 Q. And by transmission circuit in Figure 5, you mean 
i one which sends out waves, what we know, commonly, as a 
transmitting station? A. That is true. 

Q. And the Defendants’ has not got that? A. No, not 
intentionally. 

Q. And when the patent says here that their invention 
is directed to an antenna system for operation at extremely 
: high frequencies and that “we have found that in order 
i to secure a maximum efficiency in transmission at high 
frequency, it is necessary to accurately adjust the antenna 
to an effective length which is proportional to the fre¬ 
quencies at which the transmitter operates”, I am asking 
you whether it is not necessary, if you are going to apply 
that language to what the Defendant sells, first, to have 
a transmitter instead of this receiver, Exhibit 20, and then 



Dr. John M. Miller — Cross. 


to have an antenna which will have some means for ac¬ 
curate adjustment such as is shown by the gears and 
counter and sight opening of the patent? A. That is true; 
in order to cover all that is disclosed within this patent, 
including this portion (indicating), it will be necessary 
to have the parts which you point out. 

Q. Yes; and if each of the two claims, when they refer 
to—if Claim 1 when it refers to a “high frequency trans¬ 
mission system” is referring to a transmitter, as we have 
just now been discussing it; then, the Defendants’ does 
not have that, does it? A. I do not agree that that term 75 
refers to a transmitter,—of necessity. 

Q. Well, if it refers back to this part of the specifications 
which is speaking of transmission at high frequency, an 
accurate adjustment of the antenna to an effective length 
proportional to the frequencies at which the transmitter 
operates, then, it is a transmitter in that sense, is it not? 

A. This portion from which you are quoting is directly 
talking about a transmitter. 

Q. Yes. A. The portion in the claim is merely, or refers 
merely, to a high frequency transmission system without 
any reference to the transmitter, so that- 

Q. (Interposing) Well, will you point out to the Court 
by page and line where a receiver is described in the 
patent? A. I do not find that this antenna is illustrated 
in the patent in connection with a receiver. 

Q. I did not ask you that, I asked you: Where is there 
a description of a receiver in the patent, whether it is con¬ 
nected with that antenna or not connected with it? A. 

I find no description of a receiver in the patent. 

Q. And if “radiating antenna element” refers to some¬ 
thing, some part of a transmitter, as that is commonly 
used in reference to broadcasting stations, then, the De¬ 
fendants’ certainly does not have that, does it? A. I will 7G 
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agree that the Defendants’ device is not a transmitter, 
I which is the assumption in the question you asked me. 

# # # # • 

(Tr. 79-81). 

79 Q. And so it is perfectly correct, in your judgment, to 
speak of one of these devices here before us, Exhibit 1 and 
Exhibit 20, as a transmitter? A. No, I would not con¬ 
sider Exhibit 20 to be a transmitter. In my opinion, that 
is a receiver. 

i Q. Well, when Exhibit 20 has Exhibit 1 operatively con- 
! nected with it, is it a transmitter? A. No, it is not. 

Q. Now, whatever is radiated from the broadcast re¬ 
ceiver like Plaintiffs’ Exhibit No. 20 with an antenna like 
Exhibit No. 1 is lost, so far as that receiver is concerned, 
is it not? A. That is true. It is a part of the receiving 
process. 

Q. Now, this Defendants’ receiver, Exhibit 20, with this 
antenna, Exhibit 1, will receive a broadcast, we will say, 
from a station like WJZ, in or about New York, won’t it? 
A. I believe it will. 

Q. And that station—Do you happen to know how high 
the antenna is or was there? A. It is very high. 

80 Q. Several hundred feet? A. Probably it would be 
several hundred feet. 

i Q. Now, if I wanted to reverse the process and send a 
signal from my car to WJZ, could I do it? A. Yes, you 
could. 

Q. Tell me how. A. Move the transmitter from WJZ 
down to your car, and move the receiver to the antenna 
at WJZ, and the performance will be exactly the same as 
before. 

Q. That is, I would have to get this several-hundred- 
feet-high sending station at WJZ and put it in my car and 
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put my receiver back where WJZ was? A. You would 
use the receiver on the WJZ antenna, and that would be 
your receiving system; then, you would use the WJZ trans¬ 
mitter on the antenna on your car, and that would be the 
transmitter; and the results, as far as transmitting useful 
signals is concerned, would be the same as before. That 
is, of course, excluding the matter of sufficient insulation 
of your antenna. 

Q. You do not think they are of any materiality at all? 
A. As to the insulation on your antenna, it could not handle 
the power used in WJZ in the transmitting antenna, but 
as far as the result is concerned, the result should be the 
same in both cases; that is, it is possible to interchange 
the receiving and transmitting antenna with no change in 
the performance. 

Q. Do you regard that as a practical matter? A. No, 
that is quite a stretch—The idea of using Defendants’ 
antenna as a high power transmitting antenna is rather 
a stretch of the imagination. 

Q. That is all it is, a stretch of the imagination? A. 
No, it illustrates a point: that is, as far as transmission 
and reception are concerned, the antenna is behaving ex¬ 
actly in the same way. 

Q. Although it is 400 feet high and that (indicating) 
is less than 5 feet? A. That is true. The radiating prop¬ 
erties of both determine the performance. The 400-foot 
high antenna will have better radiating properties than 
would the one only a few feet high, but the matters are 
entirely related. 

Mr. Cooper, Sr.: Thank you. That is all. 


81 
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Louis A. Gebhard — Cross. 

(Tr. 82-83) 

Recross-examination of Dr. John M. Miller 
by Mr. Cooper, Sr.: 

82 Q. Are you prepared to say, Doctor, that one of these 
devices here before us, Exhibit 1 associated with Exhibit 

83 20, is actually used as a transmitter on a police car any¬ 
where? A. I would not say that Defendants’ particular 
device is in use. 


• • • • • 

(Tr. 92-101) 

Cross-examination of Louis A. Gebhard by Mr. Cooper, Sr. : 

92 Q. In this set of papers from the Navy Department, 

Figure 1- 

The Court: (Interposing) May I interpolate here! 
Has this been offered in evidence (indicating)? 

Mr. Brady: Yes, sir. 

The Court: Is there objection? 

Mr. Cooper, Sr.: I have no objection. 

93 The Court: It may be admitted. 

(The documents received from the Navy Depart¬ 
ment were received in evidence as Plaintiffs’ Exhibit 
No. 26.) 

Bv Mr. Cooper, Sr.: 

Q. Figure 1 shows the same mechanical construction, 
with the same letters of reference as Figure 2 of the 
patent in suit, does it not? A. Well, there have been some 
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changes, in that respect, as the case was prepared, to 
clearly bring out the invention. 

Q. Yes. Well then, I will have to go into some detail 
as to this. Take 14 in Figure 1 of Exhibit 26, the exhibit 
from the Navy Department—14 is the operating handle, 
just as it is in Figure 2, in the other figures in the patent 
in suit? A. That is right. 

Q. And 11 points to the same thing in the Navy Depart¬ 
ment drawing as 11 in the patent in suit, does it not? 

A. That is correct. 

Q. And that is, the rotating shaft. Now, at one end of 
that shaft, in both drawings of the patent in suit, in the 
Navy Department drawing, also, there are gears, are 
there not, marked 1 and 2, in each of those, and at the 
opposite end the gears shown in the little drawing, Figure 3 
of the patent, are like those in the Navy Department draw¬ 
ing marked 17 and 18, are they not? Perhaps they are 
marked 17 and IS, but they are both there at the other 94 
end? A. They are beveled gears, at both ends. 

Q. At both ends? A. Yes. 

Q. And the member 4 is the outer tubular member in 
each case, is it not? A. That is right. 

Q. And the member 5 is the inner tubular member, is it 
not, in each case? A. That is right. 

Q. And the member 3 is the supporting member for the 
tubes in each case, is it not? A. In this case here (indi¬ 
cating)— 

Q. That is, in the drawing for the Navy Department, 
just to distinguish it from the other. A. They are con¬ 
nected on to this member 12 in this Figure 1 (indicating). 

Q. In the Navy Department drawing? A. And connected, 
or supported mechanically from members 3, in this patent. 

Q. Well, do you see any substantial difference in there— 
there is the same thing—that looks like an angle iron 12, 
in the Navy Department drawing, and in the patent in suit? 
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A. In the patent in suit, you are showing insulated ma¬ 
terial. 

95 Q. That is, in 3, and you do not in the Navy Department 
drawing, is that what you mean? A. It has not been 
clearly shown. It was tried to bring out that that was 

i insulating material in the actual invention. 

Q. Now, do you really find a difference in Figure 1 in 
the Navy Department drawing and Figure 2 in the patent 
in suit? A. Any difference? 

Q. Any substantial difference. A. Yes. 

Q. What is it? A. We show here (indicating) on the 
patent that that is insulator material. 

Q. And that is not shown as insulating material in the 
Navy Department drawing? A. It is not indicated. 

Q. You see no other difference between those two draw¬ 
ings,—any material difference, of materiality? A. Well, 
we have made this drawing more complete (indicating). 

Q. The Patent Office drawing is more complete? A. 
And is a better drawing; it shows a closer representation 
: to what we had when we built the model. 

Q. You were trying to show the same thing in both, were 
i you not? A. W 7 e were trying to describe the same thing 
in both, ves. 

96 i Q. All right,— A. We made a more complete drawing 

of it when the case was prepared. 

Q. Now, a part of these papers that have been sent by 
the Navy Department, and offered as exhibits here, is what 
seems to me to be a photograph of something. What is 
that a photograph of? A. It is a photograph of the radio 
apparatus showing our invention mounted, near the top. 

Q. How do you mean “near”,—mounted near the top? 
A. The radiating element is supported by an insulating 
member which I will indicate (indicating)- 

Q. (Interposing) Wait a minute; I am speaking of the 
first photograph, now, the one marked 1851—that shows 
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a case, or casing. What was that a casing of,—something 
you made—a model? A. We had built this particular cas¬ 
ing to house an antenna system, this antenna system here 
in the suit. 

Q. Well, it housed something else, did it not? A. No, 
we housed, in addition, a radio transmitter. 

Q. A radio transmitter—and the inside of that radio 
transmitter is shown by the photograph marked 1852, in 
this set of papers that came from the Navy Department 
that has been offered in evidence,—does it not? A. That 
particular photograph shows, not alone part of the radio 
transmitter, but it also shows the means of supporting the 97 
radio antenna by this insulator support (indicating) which 
I will now mark I. (Exhibit so marked) 

Q. All right, it shows what I am inquiring about, a radio 
transmitter, does it not? Wait a minute—you want to 
change the letter of reference I, that was my mistake,— 
it should be put in 1852, should it not? A. I presume so. 

Q. And, I presume, in 1853? A. It is not clear here 
(indicating). 

Q. But what I am questioning about, in the photograph 
1853, in these Navy Department papers, that shows a radio 
transmitter, does it not? A. It shows a radio transmitter, 
and the antenna system. 

Q. I am asking—does it show a radio transmitter, and 
you say it does, and the antenna besides, is that correct? 

A. Yes. 

Q. Now, that radio transmitter was something that you 
built during your employment in this Radio Department 
of the Navy, is that not correct? A. We built it, Mr. Meyer 
and myself. 

Q. I mean, it was built by Mr. Meyer and yourself,— 
that thing (indicating)? A. Yes. 

Q. And was that delivered to the Navy? A. Well, of 
course we had mechanics help us put these parts together. 98 
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Q. I asked—was it delivered to the Navy? A. It be¬ 
longed to the Navy. 

Q. It belonged to the Navy, and you built that on Navy 
time? A. That is right. 

Q. And did the Navy build other transmitters like that? 
A. Now, when you say “like that”, do you mean exactly 
like it, in all details? 

Q. No, I would say, substantially like that radio trans¬ 
mitter that you show in the photograph 1852. A. Other 
transmitters were built, not exactly like this, though. 

Q. But those other radio transmitters that were built, 
did they have your adjustable antenna on them? A. Yes. 

Q. And they were put, I suppose, on Navy vessels, and 
i used for transmission? A. I am just trying to recall the 
instances, but at the present time I cannot. 

Q. You cannot recall whether they were used or not 
i used for transmission? A. Yes, they were used for trans¬ 
mission and reception, too; that is, you could use the same 
antenna for reception. 

99 Q. I am not asking about the antenna, at the moment; 
I am asking you whether the transmitters, substantially 
like that shown in the photograph 1852, whether trans¬ 
mitters like that were used on Navy Department vessels 
for transmission? A. The answer is—yes. 

Q. Now, does 1853 show anything of a different nature 
in the construction of the transmitter, from 1852, the photo¬ 
graph in the Navy Department set of papers, or is that 
part of the same structure? A. That is another view of 
the same radio apparatus. 

Q. And that radio apparatus was a radio transmitter? 
A. Plus an antenna system. 

Q. Yes, and it was, as I understand you, this construc- 
i tion submitted by Mr. Meyer and you, to the Navy Depart¬ 
ment which was made the subject of the correspondence 
with the Navy that is embodied in this exhibit, Plaintiffs’ 
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Exhibit 26, and according to the information contained in 
this file, was the subject of an application for a patent that 
matured into the patent in suit, is that correct? The Wit¬ 
ness: Please read that back. (Question read.) The Wit¬ 
ness: If my understanding of what you said is—that this 
original disclosure of June 11, 1929, File No. A-13-1 (LAG 
and RBM) (37 14), is the basis for the patent—it is. 


By Mr. Cooper, Sr.: 

Q. Now, I call your attention to Figure 2 that is con¬ 
tained in this Plaintiffs’ Exhibit 26,—is that, according to 100 
your understanding, the transmitter that is illustrated in 
Figure 5 of the patent in suit? A. Yes. 

Q. Now, that drawing in Exhibit 26 is marked Figure 2, 
as you see (indicating), and in the letter to which you last 
referred, September 16,1929—No, of June 11, 1929,—it had 
another stamp on it—A-13-1 (LAG and RBM) (37 14) 
contains the following description of this Figure 2, that is 
a part of the Navy papers: “Figure 2 shows a high fre¬ 
quency oscillator provided with an adjustable antenna.” 

Now, by “high frequency oscillator” do you mean a 
generator of high frequency waves that would be sent out 
by this transmitter, is that right? A. A generator of high 
frequency energy—yes. 

Q. For transmission? A. For transmission. 

Q. Now, this paragraph 5 of the same letter has, as its 
last sentence,—“The antenna is rigid and thus retains the 
constants once the proper adjustment is arrived at, a con¬ 
dition which is necessary at extremely high frequencies.” 

That was a matter of very substantial moment in your 
development, was it not, to get a transmitter whose antenna 
would remain, once it was properly adjusted, that that was 
necessary at extremely high frequencies? A. We tried, in 101 
this disclosure,- 
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Q. (Interposing) Answer my question, first. A. I am 
trying to answer it. 

Mr. Cooper, Sr.: Repeat the question. (Question 
read.) The Witness: It was very desirable. 

By Mr. Cooper, Sr.: 

Q. And that is what you meant by saying that it was 
! necessary at extremely high frequencies, is it not? A. Yes. 

Mr. Cooper, Sr.: That is all, Your Honor. 

The Court: When you have a transmission system, 
can you have a transmission system without an an¬ 
tenna? The Witness: No, sir; you can not. 

Mr. Brady: That is all, you are excused. 

(Witness excused.) 

• • • • • 

(Tr. 105) 

! Direct examination of Albert A. Hileman 
by Mr. Brady: 




105 Q. Now referring to Plaintiffs’ Exhibit 12, are you 
familiar with that structure, and if so, what has been your 
i experience with respect to the structure? A. Well, I have 
i never used this particular type, to any extent whatsoever; 
it has been used for a number of years over the top of 
cars. My principal objection to it was that it was rather 
unsightly. 
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Q. Do you know whether there were any problems with 
respect to electrical insulation, or water, or any other ob¬ 
jections concerning this antenna? A. As I say, we never 
had many of those to contend with. We did not use that 
type of antenna on General Motors cars. 

Q. It is a fact, though, that you have seen such an 
antenna, or antennas, on General Motors cars? A. On 
some, that is, where they were brought in there; we did 
not handle them, personally. 


(Tr. 107) 

Cross-examination of Albert A. Hileman 
by Mr. Cooper, Sr.: 

Q. In this Exhibit' No. 1, the 1941 type, as somebody 107 
called it, wouldn’t that ice up in very cold, wet weather? 

A. I imagine that anything exposed the same as a wind¬ 
shield, will ice up, sir. 

Q. And if it iced up, you would have trouble getting it 
down, and up, of course? A. You would not have trouble 
getting it up, sir, as I see it,—but you might have trouble 
in getting any of them up and down. 

Mr. Cooper, Sr.: That is all. 

Mr. Brady: You are excused. 

(Witness excused.) 

• • • • • 
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(Tr. 111-113) 

Cross-examination of Raymond B. Meyer 
by Mr. Cooper, Sr.: 

111 Q. Mr. Meyer, when you made a demonstration a little 
while ago of the antenna, Exhibit No. 1, and the receiver, 
Exhibit No. 20, connected together, what you actually did, 
of course, was to pull the antenna all the way out, and 
after you got a station, you then turned the volume control 
in the receiver until that station was just audible? A. Yes. 

Q. And then you reduced the antenna? A. Yes. 

Q. Now, that volume control is a matter within the re¬ 
ceiver itself? A. But once I made my adjustment on the 
antenna, I did not change the volume control, I erected 
the antenna and lowered it, but once I erected the antenna 
to its full height, I no longer touched the volume control. 

Q. I thought what you did was to pull it out to its full 
height, and to then adjust the volume control until the 
sound was barely audible, and then pull down your an- 

112 tenna? A. With no further adjustment to the volume 
control. 

1 Q. Now t , you had already reduced that until there was 
barely a reception. A. Well, it was perfectly audible 
close-up, and became reduced as the antenna was reduced 
in height. 

Q. Would you be willing to pick, with this same outfit, 
and the antenna fully out, as I think it is now, a local 
station and then, without touching the volume control, 
pull down the antenna? A. I could do that, sir. What is 
the purpose behind such a demonstration? 

Q. Unfortunately, I am not on the witness stand, but 
you can do that, though? A. I can. 

Q. And if you do that, you will still get reception, won’t 
you? A. Yes. 


Raymond B. Meyer — Cross. 


Q. Now, that is the volume control,—that demonstration 
that you made was the volume control only and had nothing 
to do with the tuning, is that right? A. No, sir; I was 
demonstrating a quality known as “the effective height of 
the antenna”. 

Q. But it did not have anything to do with the tuning 
of the instrument? A. Very decidedly, sir; as the effective 
height of the antenna increases, its efficiency increases. 

Q. That is what is known, in radio, as “tuning”? A. 
Tuning is a very broad term, sir; which may be applied 
to a condition such as I performed there. 

Q. Would you call volume control, tuning,—then? A. 
Not strictly, sir. 

Q. Then the other was not strictly tuning, was it, either 
—what you did? A. I actually was tuning that antenna— 
yes, sir. 

Q. When did you tune it,—when you pulled it down? 
A. At each height, that antenna was resonant to a dif¬ 
ferent frequency, which is a form of tuning. 

Q. Now, if that is tuning, can you by means of manipu¬ 
lating this antenna up or down, change from one station 
to another on the reception? A. No, sir; not without re- 
tuning the circuits in the receivers, themselves. 

Q. And that is tuning, is it not, to change the circuit in 
the receiver, itself? A. That is another form of tuning, 
yes, sir. 

Q. It is the only form of tuning by which, with this 
set-up here (indicating) you can get one station, instead 
of another? A. Yes, sir; the tuning on the receiver. 

Mr. Cooper, Sr.: That is all. 

Mr. Brady: You are excused. 

(Witness excused.) 
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(Tr. 124-148). 

124 i Leo A. Kelley, called as a witness for and on behalf of 

the Defendants, having been first duly sworn, testified as 
follows: 

By Mr. Cooper, Sr.: 

' Q. Where do you live, Mr. Kelley? A. 3438-87th 
Street, Jackson Heights, Long Island, New York, 
i Q. Is that a suburb of New York City? A. Yes, in 
Queens County,—part of New York City. 

125 Q. What is your profession? A. I am a consulting 
engineer. 

Q. What education have you had, and experience,— 
particularly with reference to radio matters? A. In 1918 
I graduated from the Massachusetts Institute of Tech¬ 
nology; received a degree from M.I.T., and also from 
Harvard University, in the subject of electrical engineer¬ 
ing. In my professional years at the Institute, and at 
Harvard, I also specialized in radio engineering. My 
education dealt specifically with matters about which I am 
going to testify concerning, such as radio systems, and 
particularly antennas, both as to theory, experiment and 
practice. After graduation, I joined the Signal Corps of 
the U. S. Army, and I was stationed at Camp Vail, New 
Jersey, which is now generally called Fort Monmouth, 
where I was also engaged in radio activities. During my 
time in the Signal Corps, I was also stationed at Yale 
University, likewise in radio activities. In 1920 I joined 
the engineering staff of the Western Electric Company, 
and I was employed as an engineer by them on wired radio 
i systems of radio telephony and radio telegraphy. I was 
so engaged from 1920 until 1925. In 1925, I joined the 
engineering staff of the American Telephone & Telegraph 
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Company. The particular department in which I was 
engaged in the capacity of an engineer was the Department 
of Research and Development. I was employed, again, 
on wired radio systems until 1929—that is, the period with 126 
A.T.&T. extended from 1925 to 1929. In 1929, I joined 
the engineering staff of the International Communications 
Laboratory, which was a subsidiary engineering corpora¬ 
tion of the International Telephone & Telegraph Company, 
where N I was also engaged in the development of wired 
radio systems; and that extended from 1929 until 1932. 
From 1932, to the present time, I have been engaged in 
consulting engineering work. 

Q. You mean—independently of any corporation? A. 
Independent of any corporation, or company. That work 
has dealt, mainly, with electrical and communications sub¬ 
jects, and specifically it included consulting work in con¬ 
nection with antenna systems, and the coupling systems 
supplied with receiving antennas. I have been a Member 
of the American Institute of Electrical Engineers for about 
twenty years, I think, now,—about twenty years; of the 
Institute of Radio Engineers for about ten or fifteen years; 
of the Radio Club of America for about five years; I 
have presented engineering papers before some of these 
societies; I have delivered a number of lectures at the 
Massachusetts Institute of Technology on an original 
method of designing electric wave filters which, incident¬ 
ally, are complicated tuning arrangements, and the matter 
of tuning, which I expect to refer to in my testimony, is 
relevant in that case. 

Q. You have read the patent in suit? A. I did read the 127 
patent in suit, and examined the Defendants’ antenna. 

Q. Now, I understood the Plaintiffs’ expert, Dr. Miller, 
to say that a radio engineer, from—let us say—1915, on, 
would be competent to put in insulation wherever insula- 
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tion is needed in a radio system. A. Yes, I certainly agree 
with that,—certainly since my entry in the field, which goes 
back to 1918. 

Q. Is Defendants’ antenna a high frequency antenna? 
A. No, sir; if you wish, I will explain that. 

! Q. I wish you would. A. In explanation of my answer: 
In the first place, the Defendants’ system is comprised, 
really, of two elements; that is, an antenna, and, in co¬ 
operative association with it, a broadcast receiver. The 
broadcast receiver is designed and used for the reception 
of what are known as the broadcast frequencies of wave 
lengths which extend, generally, from 500 kilocycles to 
1500 kilocycles, or perhaps a little more—there is some 
vagueness as to the limit—but it is very small, 1500 to 2000 
would certainly cover the upper end. The expression 
1 “high frequency”, which you used in your question, refers, 
as I understand the term in the disclosure in the patent 
in suit, where the high frequencies are stated as covering 
a range—now referring to page 2 of the specifications of 
128 the patent in suit, second column, starting at about line 
103: “We have successfully used the transmitting antenna 
of our invention for transmitting over a range of 30,000 
! to 75,000 kilocycles for which the construction of antenna 
herein has been found to be particularly efficient, but we 
desire it to be understood that modifications may be made 
i and that no limitations upon our invention are intended 
1 other than are imposed by the scope of the appended 
1 claim.”; That is the high frequency I understood to be 
implied in your question, so that the Defendants’ equip¬ 
ment is most decidedly not high frequency equipment, to 
begin with. 

Mr. Cooper, Sr.: Assuming that the Court does not 
know anv more about what- 
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The Court: (Interposing) I do not know what the 
term “high frequency’’ means. The Witness: The 
term “high frequency”, if one does not have some¬ 
thing specific to refer to, that is, something to relate 
it to, is, in itself, rather vague, too. The “high” has 
to be relative to something. 

By Mr. Cooper, Sr.: 

Q. Let us have an explanation of the word “frequency”, 
and after you define that, then will you define the word 
“kilocycles”? A. All right, sir; I shall do so. The word 
“frequency”, or term, is another way of describing the 129 
rate of vibration or alternation of, in this case, an electric 
current. As an example of that—in our households, we 
usually have what is called an “alternating current” of 
60 cycles, for the operation of our electric lights and radios 
and what-nots,- 

Q. (Interposing) That means that one complete cycle 
will take place in l/60th of a second? A. Yes. I think 
that if we consider a portion of a circuit—that is, we will 
confine ourselves to a wire which is carrying an alternating 
current— and an alternating current is one which flows 
first in one direction, and then reverses and flows in the 
other direction, and reverses and flows in the original 
direction, and so on. Now, one complete cycle will consist 
of starting, for example, with the current flowing in the 
one direction, reversing, and then reversing again and 
flowing in the original direction, and by the time you 
arrive there, that is one complete cycle. Now, the number 
of alternations that occur in a second, for example, is the 
frequency. In house lighting circuits, the alternations 
take place at the rate, usually, of about 60 times a second, 
and that is said to be a frequency of 60 cycles per second. 
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That, however, is an extremely low frequency, in terms of 
radio. The radio frequencies are much more rapid; in 

130 other words, more of these alterations take place in one 
second,—a great many more than would take place in the 
ordinary house lighting circuit. Now, Your Honor might 
be interested to know why radio has to use the higher 
frequencies, anyway, and the reason for that, generally 
speaking, is this: that the object of a transmitting station 
is transmitting, or being able to shake off the electrical 
energy that is pulsating through the antenna wires—to 

i shake it off so that it is free to travel through space like 
a disturbance in the surrounding space. You can readily 
see that the rapidity with -which these alternations occur 
1 will have a lot to do with the ability of these waves to be 
sent out into space. For example: a dog, coming out of 
the water when he gets wet, if he tries to shake himself 
leisurely, he would not get much water off, but if he tries 
to shake himself vigorously, then the water in his hair 
comes off readily, so that is the reason for going to the 
higher frequencies for radio. The very lowest radio fre¬ 
quencies begin in the neighborhood of about 30,000 alter¬ 
nations per second. The broadcast range that I referred 
to goes from 500,000 to 1,500,000 cycles per second. 

The Court: With reference to the “shaking off 
process”, so-called, you mean shaking off of an 
antenna that is used for transmission purposes? Is 

131 that it? The Witness: That is right, Your Honor. 
I was trying to give an analogy to enable you to 
visualize why it is that a higher frequency is neces¬ 
sary, in the first place, for radio—because the lower 
frequencies do not alternate rapidly enough to shake 
the electrical energy off in the form of electrical 
waves. But, having gotten to the radio frequencies, 
then vou are in another situation where there are 
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high and low radio frequencies. The art has really 
progressed, from the standpoint of frequency, from 
the lower to the higher frequencies. Most of the early 
long distance stations were very low frequencies, as 
low as 30,000 cycles per second. Now, when it gets 
to the broadcasting range, that went from 500,000 to 
1,500,000 cycles per second. Since the advent of broad¬ 
casting, there has been considerable exploitation of 
the higher frequencies, and the frequencies now go up 
to hundreds of millions of cycles per second, used in 
radio, so that the matter of high and low is, through¬ 
out all of this, a relative term, and the broadcast fre¬ 
quencies are now considered to be relatively low 
frequencies, because the range of frequencies that are 
being used for transmission purposes are greatly in 
excess of that. 

By Mr. Cooper, Sr.: 

Q. Now, the term “kilocycle”, that just means 1,000 
cycles? A. That is right; in other words, if I said “500 
kilocycles”, I mean exactly that same thing, just as though 
I said “500,000 cycles per second”, it is just an abbrevi¬ 
ation. 


The Court: Kilo is Greek for 1,000. The Witness: 
That is right, sir. 

By Mr. Cooper, Sr.: 

Q. Now, when I observe, as I did yesterday, on Exhibit 
20, which is the Defendants’ broadcast receiver, the red 
sticker on there that speaks of “1400 kc”, that means 1400 
kilocycles? A. That is correct, sir. The “kc” is simply 
an abbreviation for “kilocycles”. 
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Q. And that 1400, as I understood your earlier answer, 
is to be compared with the 30,000 to 75,000 kilocycles 
which is given in the patent, as illustrating what it means 
by “very high frequency”? A. That is correct, sir. 

Q. And when you come to the two claims in issue, where, 
in Claim 1, it says “in a high frequency transmitting 
system”, what do you understand “high frequency trans¬ 
mission” to mean? A. I understand, in this instance, 
“high frequency transmission” to mean the transmitting 
or sending out or radiating of radio waves in the range 
generally defined in the specifications, that is, from 30,000 
to 75,000 kilocycles. 

Q. And when the same claim says, in the next line, 
“radiating antenna”, what do you understand that to 
mean? A. I understand that to mean an antenna whose 
133 function, primarily, is to radiate—that is, a transmitting 
or sending antenna. 

Q. Still further down in the same claim, where it says, 
i at line 120, “means extending axially through said section 
for controlling the projection or collapse of said sections 
! with respect to each other for correspondingly controlling 
the effective capacity of said antenna element.”, what do 
j you have to say about that, as applied,—particularly with 
reference to the words “controlling”, and “controlling the 
effective capacity”? A. That is to be understood in con- 
i nection with the disclosure of the patent, which is for a 
high frequency transmitting antenna,—the antenna of 
which it is necessary to adjust for each frequency which 
is selected for transmission. For example, if transmission 
were desired on one of the frequencies between 30,000 and 
75,000 kilocycles, there would correspond to that a par¬ 
ticular extension of the antenna of the patent in suit, accu- 
! rately set; and then, if it was desired to transmit from 
the device of the patent on another frequency, it would 
be necessary, then, to readjust the extension of the an- 
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tenna accurately to some other different extension, the 
extension in each case corresponding to the frequency 
being transmitted. It is another way of saying that the 
antenna is used, in each instance to tune either itself, or 
its circuit, to radiate the radio frequency most efficiently 
into the surrounding space. There are many places in the 134 
specifications to which I could call attention, but I shall 
only refer to one place, and that is on page 1 beginning 
at line 54, where I quote: “Our invention is directed to 
an antenna system for operation at extremely high fre¬ 
quencies. We have found that in order to secure a maxi¬ 
mum efficiency in transmission at high frequency it is 
necessary to accurately adjust the antenna to an effective 
length which is proportional to the frequencies at which 
the transmitter operates.” 

Q. Will you pause there for a moment to explain to the 
Court why, at a transmitting station, they select one or 
another high frequency of this character? Is it because 
they are required to operate on certain wave lengths? A. 

The arrangement is suitable, where it is desired to have 
a number of different channels of communications,—where, 
for instance, on different ships, or different stations, the 
different wave lengths may be assigned, in which case, in 
order to carry on simultaneous communication, it is neces¬ 
sary to be using different frequencies at different trans¬ 
mitters; otherwise, if they all tried to use the same fre¬ 
quency, they would interfere with each other. 

Q. Now, going back to the passage that you quoted, 
from page 1, beginning at line 54, I direct your attention 
particularly to the words “to secure a maximum efficiency 
in transmission.” Will you explain that? A. It is ex¬ 
tremely desirable, in a transmitter, to have maximum 135 
efficiency. The reason for that is that the transmission 
takes place with considerable power, and the equipment 
necessary to develop that power is very expensive, and to 
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throw away the efficiency of the transmitter, itself, by 
inefficiency in the antenna, would not be practical or eco¬ 
nomical. By contrast, in a receiver, and particularly in 
the broadcast receiver of the Defendants, the matter of 
efficiency is of very little importance. Considerable in- 
efficency may be had in the antenna system of a receiver. 
The reason for that is that amplification, that is the ability 
to make weak signals which may be picked up by the 
antenna strong enough so that they can be converted into 
sound that you can hear, is cheap to obtain. In a receiver, 
the elements such as the radio tubes, and the coils of wire, 
and the condensers and resistances, all are of very inex¬ 
pensive type because they do not have to carry a large 
amount of power. The main consideration in an antenna 
system for a receiver, a broadcast receiver, is that the 
antenna pick up enough, or a large enough signal to over¬ 
come the usual static, or noise, which is always in the 
background, and if a particular amount of antenna does 
not give you enough signal to override that noise,—just 
make it a little longer. 

Q. Now, considering that passage on page 1, beginning 
at line 54, which you have read,—what relation does that 
have, in your opinion, to the last clause of Claim 1, to 
\diich I directed your attention particularly, and that is 
with respect to the words: “for controlling the projection 
or collapse of said sections with respect to each other for 
correspondingly controlling the effective capacity of said 
antenna element”? A. Those words describe, in slightly 
different language, what is set forth in the paragraph on 
page 1, beginning at line 54, which I quoted. The words 
correspond, in the clause, with the words: “adjust the 
antenna to an effective length which is proportional to the 
frequencies at which the transmitter operates.” In other 
words, the extension, or amount of extension of the antenna 
of the patent in suit is made to correspond to the par- 
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ticular frequency being transmitted, or as may be pro¬ 
portional to the dependence on it. 

Q. Is that true of the Defendants’ system? A. Not at 
all; in the Defendants ’ system, the extension of the antenna 
is, as I said in a previous answer, merely enough to give 
a loud enough signal to override the background noises. 
When different frequencies are being received on the De¬ 
fendants ’ antenna, and receiver, the antenna is left strictly 
alone. The only means provided for tuning is by—in the 
actual receiver, I believe it is Plaintiffs’ Exhibit No.- 

Q. No. 20. A. —No. 20, is by so-called push-button tun¬ 
ing, or a manual adjustment—that is something that is 
done by manipulating the knobs on the receiver, itself, 137 
entirely apart from the antenna which, as I said, is left 
strictly alone, and you go from one end of the broadcast 
frequency range to the other, without ever touching the 
antenna. 

Q. If I understand you, the knobs you are talking about 
are the ordinary tuning knobs on the receiver, itself? A. 

That is right—nothing to do with the antenna. 

Q. And in the Defendants’ system, the tuning is alto¬ 
gether done upon the interior circuit of the receiver itself, 
and not from the antenna. A. That is right. 

Q. And I understand you to say that the Defendants’ is 
not a high frequency transmission system? A. I do so 
testify. 

Q. Yes; and the antenna is not a radiating antenna? 

A. No, sir. 

Q. Now, will you turn your attention to Claim 2, and I 
will ask you about the terms that seem to be somewhat 
different from Claim 1. First, at line 4, on page 3, part of 
Claim 2 speaks of “gear means”. Has the Defendant any 
“gear means”? A. No, sir. 

Q. Well, then- A. The only means provided for ex¬ 

tending and retracting the Defendants’ antenna consists of 
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138 flexible cabling which has been referred to previously as 
Bowden wire. One of those flexible cables turns a drum; 
the drum, in turn, winds up, or unwinds a flexible cable 

I which runs up through the center of the telescopic, or tele¬ 
scoping sections. 

Q. Will you, by taking apart one of Defendants’ an¬ 
tennas, which I can say is identical to that offered in evi¬ 
dence as Plaintiffs’ Exhibit 1,—show the Court the ab- 
i sence, as you have testified, of gear means and the presence 
of the wire cable there for raising and lowering the an- 
i tenna? A. Is that an exhibit (indicating)? 

Q. No. A. The part which I hold in my hand (exhibiting 
device), is the cable which, on one end has a knob which 
the user turns when he wishes to extend or retract the 
antenna. That knob turns the flexible cable inside of the 
casing (demonstrating). At the other end of the flexible 
cable, there is a connecting means for turning the drum, 
which Your Honor can see in here is made of a translucent 
material which, I believe, is Lucite (exhibiting device to 
i the Court), and as that drum turns around, the wire which 
i is attached, or wrapped around the drum now, and is 
fastened at one point (indicating), is caused either to 
i extend up into the inside of the telescopic sections, or to be 
i pulled down toward the drum, as the drum is turned in 
one direction or the other (indicating). 

The Court: Can veu demonstrate that (indicating 

139 knob and flexible cable) with this attached to the 
i drum? The Witness: The actual connection happens 

to be in a slot on this side (indicating), but the idea 
(demonstrating). 

The Court: I can see. The Witness: Disassembling 
in this way (removing screws) it comes apart, but I 
can show how it is done by this knob, which I turn 
at the other angle (demonstrating). 
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By Mr. Cooper, Sr.: 

Q. Show the completed device. A. Yes, sir (exhibiting 
device). 

Q. Now, calling your attention to Claim 2, I will ask 
you about the phrase in line 5, “for selectively extending 
or retracting said sections”,—what significance is there, in 
view of the disclosure- of the specifications, to the word 
“selectively”? A. The word “selectively”, in view of the 
description in the specifications, refers to the same thing 
as the word “correspondingly” in the previous claim. In 
other words, there is a particular length of extension of 
the antenna of the patent in suit which is selected for 
each frequency of transmission. As a necessary adjunct 
to that, to enable the accurate resetting to be reset at any 
time, this is provided with what is called a “sight window” 
or “sight opening”, with numbers appearing in the opening 
corresponding to the extension, or the amount of extension 
of the antenna, and I refer to- 

Q. (Interposing) That is 17 on Figure 1? A. Referring 
to Figure 1, and particularly 17, which is just to the left 
of the crank 14, which is the part that is operated manually, 
for the extension of the antenna. The number appearing 
in the window tells how far the antenna is extended, all 
the way,—between completely collapsed, or completely ex¬ 
tended,—otherwise, there would be no control. 

Q. Is there, in the Defendants’ system, any means for 
selectively extending, in the sense of the patent? A. No, 
sir; the user of Defendants’ antenna has no way of know¬ 
ing how far it is extended, except as he comes against the 
top, and that is the end; he will extend it as far as it goes, 
maybe, or if he does not extend it all the way and reduces 
it so that he won’t bump it as he goes in the garage door, 
he won’t know how far it is extended, except that he may 
play safe and turn it ’wav down. 
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Q. That is shown- A. There is no way in which he 

can tell how far it is extended, unless he gets out and 
measures the extent. 

Q. He is in the driver’s seat, and it is outside of the 
car? A. That is right. 

Q. Now, in the Defendants’ receiver, what have you to 
say as to the interdependence, or independence, of the re¬ 
ceiver itself with respect to the capacity of the antenna? 

141 A. I think I can best answer your question by telling how 
these antennas are actually adjusted as to the frequency 
trimming. The receiver is adjusted at the factory for the 
antenna, and the user never touches any adjustment within 
it, he sets the ordinary tuning knob, from then on, so that 
there is no relationship in the use of this receiver,—there 
is no tuning of the antenna by extending or retracting it, 
at all. 

Q. And how is it, in the patent? A. In the patent, it is 
necessary to have an accurate extension, of a particular 
length, for every frequency to which the transmitter is set 
to operate. 

Q. So if I understand your testimony, you are saying 
that in the patent in suit, and in the improvement as stated 
in these two claims in issue, there is an interdependence 
between the transmitter and the capacity of the antenna, 
the capacity being ascertained and adjusted by fixing its 
length at a determined point? A. That is absolutely cor¬ 
rect. 

Q. Whereas, there is nothing of that sort in that De¬ 
fendants’ receiver? A. No, sir; nothing of that kind in 
the Defendants’ receiving system. 

Mr. Cooper, Sr.: I should like, now, if Your Honor 
please, to offer in evidence three prior patents: The 
first is Hammond, 1,306,145; next, Nitschke, 1,070,167; 
and the third is Siewert, 1,073,294, all of which are 
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of dates much earlier than the application date of the 142 
patent in suit. 

Mr. Brady: I object, on the grounds that the dis¬ 
closures are wholly irrelevant and immaterial to the 
issues before the Court. 

Mr. Cooper, Sr.: That would go to their weight, 
rather than their admissibility. 

The Court: I will let them in. 

(The three prior patents mentioned were marked 
Defendants’ Exhibits 1, 2, and 3, respectively, and 
were received in evidence.) 

By Mr. Cooper, Sr.: 

Q. We will take up the Hammond one, first. You have 
studied all these patents just offered, Mr. Kelley? A. Yes, 
sir. 

Q. Now, will you turn your attention to Hammond, No. 
1,306,145, and explain what that is? A. Hammond Patent 
1,306,145 is entitled “Aerial for Automobile Torpedos”. 

The term “aerial” there, is the same thing as “antenna”. 

Q. Used interchangeably? A. That is correct. 

Q. All right, proceed. A. The Hammond patent shows, 
generally speaking, an antenna which may be made com¬ 
pact by collapsing it in two ways: by folding it and then 
extending it. You would unfold it and then the telescopic 143 
members would project from the upper end—and in ex¬ 
plaining that a little better for you, I will refer to the 
figure of the drawing: The aerials there shown consist of 
B and B, shown extending, or rather, shown extending 
upwards from that torpedo-shaped object, which is sup¬ 
posed to represent a torpedo. The upper portions of these 
masts, D and D, are arranged to fit telescopically inside of 
the lower portions, that is, B-B. The figure shows the 
masts completely unfolded and extended. The collapsed 
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position is shown in dotted lines just along, or near the 
upper line of the torpedo, and that dotted line is labeled B. 

Q. That is, they are folded like one’s hands are folded 
across their breast? A. Yes. In the compact position 
shown, the dotted lines, telescopic portion, D, is inside, 
pushed down inside the lower portion B, and then thus 
compacted, it is still further compacted by folding down. 

The Court: Across the torpedo? The Witness: Yes, 
sir. The masts are made to be erected automatically 
by the application of compressed air which, first of all, 
unfolds the compacted masts to an upright position, 
! after which compressed air is forced up into the hollow 
part of the lower portion B, so as to cause the tele¬ 
scoped upper portion to be forced upward and out¬ 
ward, thus extending the antenna, or rather, extending 
144 the masts. In the figure, as I have described it, the 
telescoping members are shown as masts for holding 
! the wires, one of which is seen extending across the 
top, between the masts. Then, there is seen a down- 
leader wire without any designation on it but ending 
in a couple of curls at the bottom. That is a particu- 
i lar showing of the drawing; however, in the specifica¬ 
tions, on the first page, beginning at line 95, it says: 
‘ ‘ although I have shown two masts connected by wires, 
it is obvious that the wires mav be connected and the 
masts themselves form electrical capacities, or, that 
only a single mast be used, either with or without 
wires, as desired.” 

Q. Now, will you explain to the Court those three situa¬ 
tions, and the difference between them,—that is, the one 
shown in the drawing where he says it is obvious that the 
iwires may be connected, and the masts themselves form 
electrical capacities, and the third situation, that only a 
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single mast may be used, either with or without wires? A. 

Well, the particular sections shown as the first one, that 
is, the two masts connected by wires- 

Q. (Interposing) Then what would be the effective area? 

A. Well, the masts themselves forming the electrical capac¬ 
ities, would mean that instead of depending upon wires 
connected across the top, you would depend upon the 
capacity of the masts themselves,—they will then be an¬ 
tennas, and conducting elements, and in particular, that 
only one of these masts may be used as an antenna, with- 145 
out any wires at all. 

Q. Now, in that last case, what relation would there be 
between that antenna of Hammond’s, and the Defendants’ 
antenna? A. They would be alike, because in each case 
the mast having telescopic means would, itself, form the 
antenna. 

Q. Is there a phrase in your profession with respect to 
antennas, “live member”? Is that a proper description 
of an antenna? A. Well,—a “live member”—it could be 
so used, but I do not think it is generally used. It is 
probably an expression that may be used by some people 
in an attempt to be descriptive, but I do not think it is 
generally used in the art in that manner. 

Q. Would that be with respect to a transmitting an¬ 
tenna, the effective part of the antenna, the live member? 

A. Well, it could be used in connection with a transmit¬ 
ting antenna to describe the part which is actively taking 
part in the radiation. 

Q. Now, if you substituted the construction last men¬ 
tioned by you, from the Hammond patent, that is, where 
only the single mast was used, without wires,—for the 
Defendants’ antenna, would there be any difference in the 
reception of a broadcast receiver? A. No, sir. 

Q. Now, will you turn your attention to the Nitschke 
Patent 1,070,167, and explain to the Court what that is? 146 
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'A. The Nitschke patent, No. 1,070,167 refers to a telescopic 
lifting gear. In particular, it shows, for example, in 
Figure 3, a telescopic arrangement in which the element 
'1, beginning at the top, fits inside of 2, next lower down, 
which in turn fits inside of 3, all of these being tubular 
members arranged to be telescoped. The extent of pro¬ 
jection of this telescopic lifting gear is controlled and 
manipulated by means of a crank G, which turns a drum 
“1” (small el), near the bottom, not unlike the construc¬ 
tion of the Defendants’ antenna means, around which is 
wrapped a steel tape which extends up inside of the tele¬ 
scopic sections and is fastened to the smallest one, which 
will be the one at the top when fully extended. The 
specification in page 1, third paragraph, that is, beginning 
at line 12, states: “My lifting gear can be employed for 
lifting loads of all kinds, people, antennae or radio teleg- 
1 raphy projectors, and also as a mast for signalling pur¬ 
poses, phototelegraphy, and the like. ’ ’ 

Q. Now, if that was built of a size to constitute an an¬ 
tenna for radio telegraphy, could it be substituted for 
the Defendants’ antenna? A. Yes, making appropriate 
minor adaptations for the purpose of mounting, that is, 
to attach it to an automobile, but essentially,—the answer 
is yes. 

Q. Would there be any difference in the Defendants’ 
147 system if the Nitschke type w-ere substituted for the De¬ 
fendants’ of suitable size? A. No, sir. 

Q. Then, will you look at the Siewert patent, 1,073,294, 
and explain that to the Court? A. The Siewert patent. 
No. 1,073,294, refers to a telescopic device for extending 
and erecting a mast. The particular arrangement here 
! involves the use of gears—I am referring to Figure 1 of 
the patent—involves the use of bevel gears, labeled “e” 
which turn the long screw which extends up into the in¬ 
terior portion of the telescopic members marked “a”. As 
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the small shaft, which has no letter on it, extending out 
to the right near the bottom, is turned—that is on Figure 
1—the long screw A, is likewise turned and the telescopic 
sections are made to extend or retract, depending upon 
the direction of the rotation. 

Q. What relation does that mechanism of Siewert’s 
have to the mechanism shown in the Gebhard patent in 
suit for raising and lowering the antenna sections? A. 
It shows many of the same detailed means that are shown 
in the patent in suit, and I can compare a few elements, 
in explanation of that: In Figure 2 of the patent in suit, 
near the bottom of the figure there are beveled gears 
marked 1 and 2; they correspond, in the Siewert patent, 
to the beveled gears at the bottom of that construction 
marked “e”. The long screw, numbered 7 in Figure 2 of 
the patent in suit, corresponds to the long screw “a”, in 
Figure 1 of the Siewert patent. There is likewise a simi¬ 
larity in respect to the matter of operating the device of 
this character, where means have to be applied, or pro¬ 
vided to prevent the tubes from turning around as the 
long screws inside are turned around, otherwise there will 
be no extension or retraction. In the patent in suit, that 
is referring still to Figure 2, that is accomplished by 
means of a screw 9, which is near the upper right-hand 
part of the outer tube, which has a projection extending 
through a very long slot in the inner tube. The projec¬ 
tion of the screw 9, into that slot prevents the inner tube 
froin turning around as the long screw 7, is turned around, 
so that the operation becomes effective to cause the inside 
tube to be extended or retracted. In the Siewert patent 
a slightly different arrangement is provided for accom¬ 
plishing the same purpose, and that is shown in Figure 
2 of the Siewert patent best, where the sections are made 
of a polygonal form, that is, they are made square so 
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that the inner tube can not turn within the outer one, so 
the same function is performed. 

Mr. Cooper, Sr.: That is all. You may examine. 


(Tr. 155-157) 

Cross-examination of Leo A. Kelley 
by Mr. Brady: 

155 Q. I now refer you to Plaintiffs’ Exhibit 21, which is 
the Instructions Book for the installation of the Olds- 
mobile standard receiver, the model in suit, Plaintiffs’ 
Exhibit 20, and I read from the Instructions Book: “And 
for best results use Antenna No. 982,225. This antenna 
is designed especially for the 1941 Oldsmobile car and 
radio. Complete installation instructions are supplied 
with the antenna package.” 

i Mr. Cooper, Sr.: What page are you reading from? 
! (Document was exhibited to counsel.) 

By Mr. Brady: Will you comment upon that state¬ 
ment ? 

Mr. Cooper, Sr.: I think it is quite improper for 
him to request a comment on that statement; it is a 
statement for the average reader, and I think any of 
us can understand what is said. 

The Court: You may answer. 

The Witness: Well, as I read it, it is just a state¬ 
ment which says that this antenna was designed pur¬ 
posely to be used with that particular receiver (indi¬ 
cating), which is a broadcast receiver; in other words, 
the antenna was designed to be used at broadcast 
frequencies, and it states further that all the instruc- 
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tions necessary for installing it are supplied with the 15G 
antenna package, which I think is the usual thing to 
do where you have something to he installed. 

Bv Mr. Bradv: 

* * 

Q. Now, will you read further, “Antenna matching ad¬ 
justment: Raise antenna to full height. Tune in a weak 
station between 130 and 150 on the dial, and with a small 
screwdriver adjust the trimmer condenser for maximum 
volume. See label on bottom of receiver. This adjust¬ 
ment must be made at time of installation as it is for the 
purpose of adjusting the antenna circuit of the receiver 
in order that it will operate at maximum efficiency with 
the antenna in use.” Will you comment on that? A. I 
will be glad to. Please indicate where you were reading 
from? 

Q. Here (indicating). A. The adjustment referred to in 
this portion of Plaintiffs’ Exhibit 21, to which you have 
called my attention, is what is known as a factory, or 
semi-permanent adjustment. The portion that you called 
my attention simply states that when the antenna is first 
installed on the car, the service man or, if it is done at 
the factory, one of the laboratory engineers or one of the 
testing engineers, will adjust it through a hole in the side 
of the metal casing (indicating) of Plaintiffs’ Exhibit No. 

20,—isn’t that so (to Mr. Cooper, Sr.)? 

Mr. Cooper, Sr.: Yes. 157 

The Witness: Here in Plaintiffs’ Exhibit 20, I will 
insert a screwdriver (gesturing) into a slotted head 
which, when turned around, adjusts the capacity of 
what is known as a trimmer condenser. That is 
where the first tuning is done (indicating). Refer¬ 
ring to Plaintiffs’ Exhibit 20, there is, on the side of 
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the metal casing, a red cardboard sticker, with a black 
arrow pointing towards a small hole through the out¬ 
side metal casing (indicating). Looking in, through 
that hole, may be seen the slotted head of a screw. 
That is the part to which I was referring when I said 
that the adjustment is made in that way. That is 
done at the time of installation in order to tune the 
input circuit of the radio receiver for the particular 
conditions of that installation. From then on, as far 
as the antenna is concerned, it has nothing whatever 
to do with the actual operation of tuning the receiver. 
That is the reason why that particular adjustment is 
placed where it is so difficult to reach, and why there 
is no knob to turn; it is made as a screwdriver ad¬ 
justment so that the user won’t fool with it and get 
it out of adjustment, and that is the sense of that 
paragraph to which you directed my attention, and 
it simply states that—in other words—that you are 
not going to use the antenna for tuning, you are 
going to fix it once and for all, when it is installed, 
and do the tuning elsewhere. 

# # • • # 

(Tr. 165-167) 

Redirect examination of Leo A. Kelley 
by Mr. Cooper, Sr.: 

! Q. I want to ask a question or two about this Mr. Ham¬ 
mond who has the Patent No. 1,306,145. Is he a man that 
is recognized in your profession? A. Yes, a very famous 
man in the radio field. I first learned about his activity 
when I was studying under Prof. Chaffee, at Harvard 
University. Prof. Chaffee was working in close collab- 
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oration with Mr. Hammond, who was a very prolific 166 
inventor. 

The Court: Off the record. 

(Discussion off the record.) 

By Mr. Cooper, Sr.: 

Q. Now, when you were asked under cross-examination 
with reference to that Hammond patent, as to the arrange¬ 
ments that you would make in the event that you were 
using a single mast, as suggested by Hammond, without 
wires—as suggested by Hammond,—what I want to ask 
you is, whether those arrangements that you described 
at that time were things within the common knowledge 
of the radio art at the time this patent was issued in 
1919? A. Yes, sir. 

Q. There is a phrase in the Nitschke patent in that 
paragraph in the first column on the first page, to which 
you referred in cross-examination, where it speaks of an 
antenna, that is, for radio telegraphy and also as a mast 
for signaling purposes, phototelegraphy, and the like— 
what would be a mast for phototelegraphy, is that radio 
telegraphy,—I mean, the conduction of photographs by 
radio ? A. I imagine that refers to what is called facsimile 
transmission. That is transmission of photographs by 
means of radio waves. 

Q. Yes? A. That is right. 

Q. And that being the meaning, and this structure of 
Nitschke’s shows where a mast is distinguished from a 167 
mere lifting device, or lifting means for wires, then that 
mast would be a radio antenna, would it not? A. Oh, yes. 

Mr. Cooper, Sr.: That is all. 
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167 Mr. Cooper, Sr.: Now, if Your Honor please, 1 

16S want to offer in evidence the proceedings of the pat¬ 
ent known as the File Wrapper, and contents, under 
the number of the patent in suit; and also, as a part 
of the same offer, all of the patents which were cited 
by the Patent Office during that procedure in the 
Patent Office. I think they can all go in as a single 
exhibit. 

» # • » » 

(Tr. 169) 

169 The Court: We will receive it. 

(The File Wrapper of the Hammond Patent, No. 
1,306,145 was received in evidence as Plaintiffs’ Ex¬ 
hibit No. 27.) 

• * • * * 
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To all whom it may concern: 

Be it known that I, John Hays Ham¬ 
mond, Jr., a citizen of the United States, re¬ 
siding at Gloucester, in the State of Massa- 
5 chusetts, have invented certain new and use¬ 
ful Improvements in Aerials for Automo¬ 
bile Torpedoes,'of which the following is a 
specification. 

The primary object of my invention is to 
10 provide a carrier or conveyance of any kind 
with an electrical capacity which may nor¬ 
mally lie in a folded position and which may 
be automatically raised to an upright posi¬ 
tion to receive electrical waves or impulses. 
15 A further object of the invention is to 
provide a carrier such as an automobile tor¬ 
pedo with a mass of aerials which occupy 
comparatively little space in their folded po¬ 
sition but may lx? automatically extended or 
20 lengthened, either while being raised or after 
they have reached their upright position. 

The various other objects of the invention 
will be more fully set forth in the following 
description of one form of apparatus cm- 
25 bodying my invention, which consists in the 
new and novel features of constructions and 
combinations of parts hereinafter set forth 
and claimed. 

The carrier such as the torpedo A may be 
30 of any preferred or well-known construction, 
and is provided with the capacities such as 
the two hollow rods or masts B which arc 
pivoted as at C to the torpedo body in any 
well-known manner. An extension D is 
35 normally contained within each mast which 
is provided with a head E at one end, form¬ 
ing a piston or plunger. The outer or free 
end of the extension provides a support for 
receiving wires F or other receiving means 
40 adapted to receive etheric impulses. 

At or near their pivoted ends each mast 
is connected by a suitable rod G with a recip¬ 
rocating member H, which is actuated by a 
spring I, preferably mounted in a barrel or 
45 casing J, and secured to the member II so 
that the spring will remain in its coiled con¬ 
dition when the masts are closed or lowered, 
and so that the member II will be forced out 
of its casing and the mast raised under the 
60 normal action of the spring. The member 
H may be held in its retracted position with 
the spring under tension by means of the pin 
or trigger K which is adapted to engage 
with a notch Jj provided in the plunger rod 
55 II. Said pin is secured to or formed inte¬ 
gral with the head or piston P movable in a 


cylinder M. Said cylinder is in communica¬ 
tion by means of the pipe N with any suit¬ 
able source of power, such as compressed air 
or liquid under pressure. 60 

The interior of each mast B is also in com¬ 
munication with the source of power through 
a suitable pipe O which preferably commu¬ 
nicates with the cylinder M, whereby a suit¬ 
able fluid under pressure may be introduced $5 
into the mast, and thus cause the extensions 
to move upwardly and outwardly from their 
closed or telescoped position. 

In operation the masts normally rest 
close to or in contact with the torpedo body 70 
as indicated by dotted lines with the exten¬ 
sion inside the masts. In this position the 
springs are under tension and are locked by 
means of the pins K. As soon as pres¬ 
sure is exerted through the pipe X, however, 75 
the heads or pistons P are forced down¬ 
ward thus releasing the springs which cause 
the masts to assume their upright position. 

The pressure is communicated from the cyl¬ 
inder's M to the pipes O, as soon as the pis- 30 
tons 1* have been forced downward and the 
ports into said pipes uncovered, and thus 
cause the extensions to lx* forced outward 
into their open or extended position. 

By means of this construction the aerials 85 
can be arranged so as to occupy very little 
space, although, by reason of the extensions 
they may be lengthened to a considerable 
length. In their closed position the aerials 
will not interfere with the firing of the tor- 90 
pedo and it will be noted also that the same 
power utilized in operating the aerials may 
also be used in driving or propelling the tor¬ 
pedo. 

Although I have shown two masts connect- 96 
ed by wires, it is obvious that the wires may 
Ik* connected and the masts themselves form 
electrical capacities, or that only a single 
mast may be used either with or without 
wires as desired. 100 

I claim as my invention: 

1. In an aerial for automobile torpedoes, 
the combination of a pivoted mast, an ex¬ 
tension telescoped in said mast, means for 
automatically raising said mast into an up- 105 
right position, and fluid-operated means for 
actuating said extension. 

* 2. An aerial for automobile torjK'does 
comprising a pivoted member, an extension 
mounted on and movable with respect to 110 
said member, means for automatically mov¬ 
ing said member into its operative position, 
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To all whom it may concern: 

Be it known that I, John Hays Ham¬ 
mond, Jr., a citizen of the United States, re¬ 
siding at Gloucester, in the State of Massa- 
5 chusetts, have invented certain new and use¬ 
ful Improvements in Aerials for Automo¬ 
bile Torpedoes,’of which the following is a 
specification. 

The primary object of my invention is to 
10 provide a carrier or conveyance of any kind 
with an electrical capacity which may nor¬ 
mally lie in a folded position and which may 
be automatically raised to an upright posi¬ 
tion to receive electrical waves or impulses. 
15 A further object of the invention is to 
provide a carrier such as an automobile tor¬ 
pedo with a mass of aerials which occupy 
comparatively little space in their folded po¬ 
sition but may be automatically extended or 
20 lengthened, either while being raised or after 
they have reached their upright position. 

The various other objects of the invention 
will be more fully set forth in the following 
description of one form of apparatus cm- 
25 bodying my invention, which consists in the 
new and novel features of constructions and 
combinations of parts hereinafter set forth 
and claimed. 

The carrier such as the torpedo A may be 
30 of any preferred or well-known construction, 
and is provided with the capacities such as 
the two hollow rods or masts B which are 
pivoted as at C to the torpedo body in any 
well-known manner. An extension D is 
35 normally contained within each mast which 
is provided with a head E at one end, form¬ 
ing a piston or plunger. The outer or free 
end of the extension provides a support for 
receiving wires F or other receiving means 
40 adapted to receive ethcric impulses. 

At or near their pivoted ends each mast 
is connected by a suitable rod G with a recip¬ 
rocating member H, which is actuated by a 
spring I, preferably mounted in a barrel or 
45 casing J, and secured to the member H so 
that the spring will remain in its coiled con¬ 
dition when the masts are closed or lowered, 
and so that the member H will be forced out 
of its casing and the mast raised under the 
50 normal action of the spring. The member 
II may be held in its retracted position with 
the spring under tension by means of the pin 
or trigger K which is adapted to engage 
with a notch L> provided in the plunger rod 
55 H. Said pin is secured to or formed inte¬ 
gral with the head or piston P movable in a 


cylinder M. Said cylinder is in communica¬ 
tion by means of the pipe N with any suit¬ 
able source of power, such as compressed air 
or liquid under pressure. 60 

The interior of each mast B is also in com¬ 
munication with the source of power through 
a suitable pipe () which preferably commu¬ 
nicates with the cylinder M, whereby a suit¬ 
able fluid under pressure may be introduced 65 
into the mast, and thus cause the extensions 
to move upwardly and outwardly from their 
closed or telescoped position. 

In operation the masts normally rest 
close to or in contact with the torpedo body 70 
as indicated by dotted lines with the exten¬ 
sion inside the masts. In this position the 
springs are under tension and are locked by 
means of the nins K. As soon as pres¬ 
sure is exerted through the pipe X, however, 75 
the heads or pistons P are forced down¬ 
ward thus releasing the springs which cause 
the masts to assume their upright position. 

The pressure is communicated from the cyl¬ 
inders M to the pipes O, as soon as the pis- 30 
tons P have been forced downward and the 
polls into said pipes uncovered, and thus 
cause the extensions to lx* forced outward 
into their open or extended position. 

By means of this construction the aerials 85 
can be arranged so as to occupy very little 
space, although, by reason of the extensions 
they may be lengthened to a considerable 
length. In their closed position the aerials 
will not interfere with the firing of the tor- 90 
pedo and it will lx* noted also that the same 
power utilized in operating the aerials may 
also be used in driving or propelling the tor¬ 
pedo. 

Although I have shown two masts connect- 95 
ed by wires, it is obvious that the wires may 
lx* connected and the masts themselves form 
electrical capacities, or that only a single 
mast may be used either with or without 
wires as desired. 100 

I claim as my invention: 

1. In an aerial for automobile torpedoes, 
the combination of a pivoted mast, an ex¬ 
tension telescoped in said mast, means for 
automatically raising said mast into an up- 105 
right position, and Hu id-operated means for 
actuating said extension. 

> 2. An aerial for automobile torpedoes 
comprising a pivoted member, an extension 
mounted on and movable with respect to 110 
said member, means for automatically mov¬ 
ing said member into its operative position, 
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and fluid-.opcratod means for actuating said 
extension. 

3. In an aerial for automobile torpedoes, 
a combination of a movable mast, a spring 
5 operatively connected to said mast and 
adapted to force same into its raised posi¬ 
tion. means for holding said spring under 
tension, and means for automatically releas¬ 
ing said spring, i 

10 4. In an aerial for automobile torpedoes, 

a combination with a pivoted mast, a spring 
operatively connected therewith, a pin 
adapted to engage said spring and hold 
same in its retracted position, a plunger se- 
15 cured to said pin. and means for automati¬ 
cally moving said plunger to release the 
spring. 

">. In an aerial for automobile torpedoes, 
the combination with an aerial comprising 
20 two members, one being telescoped within 
the other, means for automatically raising 
said aerial into an upright position, means 
for holding the aerial in its non-operative 
position, releasing mechanism, and means for 
25 supplying pressure against said telescoped 
member automatically controlled bv said re¬ 
leasing means substantially as described. 

0. The combination with a dirigible car¬ 
rier, of an element possessing electrical ca- 
30 pacitv pivoted to said carrier and adapted 
to lie in a folded position, and fluid-operated 
means for automatically unfolding and ex¬ 
tending same. 

7. The combination with a hollow mast 
35 arranged to swing about a predetermined 

axis, of an extension telescoping therewith, 
means automatically operative to swing said 
mast about said axis, means to retain said 
mast in a predetermined position, and means 
40 controlled by said retaining means to move 
said extension longitudinally of said mast. 

8. The combination with a hollow mast 
arranged to swing about a predetermined 
axis, of an extension telescoping therewith. 

45 means responsive to radiant energy carried 
by said extension, means automatically op¬ 
erative to swing said mast about said axis, 
means to retain said mast in a predeter¬ 
mined position, and means controlled by said 
50 retaining means to move said extension lon¬ 
gitudinally of said mast. 

0. The combination with a movable mem¬ 
ber. of an extension carried thereby and 
movable with respect thereto, means auto- 
55 matically operative to move said member, 
movable means operative to retain said 
member in a predetermined position, and 
means controlled by said retaining me^ans 
for moving said extension with respect to 
60 said member. 

10. The combination with a hollow mov¬ 
able mast, of an extension telescoping there¬ 
with and movable longitudinally thereof, 
means automatically operative to move said 
mast, movable means operative to hold said 
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mast against the action of said moving 
means, and means controlled by said holding 
means for moving said extension longitudi¬ 
nally of said mast. 

11. In an aerial, the combination with two 70 
members arranged to swing respectively 
about two predetermined axes, of means for 
receiving radiant energy connecting said 
members, and means automatically opera¬ 
tive to swing said members simultaneously 75 
about said axes. 

12. In an aerial, the combination with two 
masts arranged to swing about two axes re¬ 
spectively, of two extensions telescoping 
with said masts respectively, means for re- 80 
ceiving radiant energy connecting said ex¬ 
tensions, and means operative to swing said 
masts in contrasting directions. 

13. I'll an aerial, the combination with 
two masts arranged to swing about two sub- 85 
stantially parallel axes respectively, of two 
extensions telescoping with said masts re¬ 
spectively, means for receiving radiant 
energy connecting said extensions, and 
means operative to swing said masts simul- 90 
taneouslv in contrasting directions. 

14. The combination with a mast arranged 
to move through a predetermined path, of 
an extension carried by and movable with 
respect to said mast, means automatically 95 
operative to move said mast through said 
>ath, movable detaining means operative to 
lold said mast against the action of said 
first mentioned means, and means controlled 

by said detaining means for moving said ex- 100 
tension with respect to said mast. 

15. The combination with a mast ar¬ 
ranged to move through a predetermined 
path, of an extension carried by and mov¬ 
able with respect to said mast, yielding 105 
means automatically operative to move said 
mast through said path, movable detaining 
means operative to hold said mast against 
the action of said first mentioned means, and 
means controlled by said detaining means 110 
for moving said extension with respect to 
said mast. 

16. In an aerial, the combination with 
two masts arranged to swing about two sub¬ 
stantially parallel axes respectively, of two 11‘5 
extensions telescoping with said masts re¬ 
spectively, means for receiving radiant 
energy connecting said extensions, and 
means automatically operative to swing said 
masts simultaneously in opposite directions. 120 

17. In an aerial, the combination with 
two masts arranged to swing about two sub¬ 
stantially parallel axes respectively, of two 
extensions telescoping with said masts re¬ 
spectively, means for receiving radiant 125 
energy connecting said extensions, and 
means automatically operative to swing said 
masts simultaneously in opposite directions 
and to move said extensions outwardly with 
respect to said masts. 
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18. In an aerial, the combination with 
two masts arranged to swing about two axes 
respectively, of two extensions carried by 
and movable longitudinally of said masts 
5 respectively, means for receiving radiant 
energy connecting said extensions, and 
means automatically operative to swing said 
masts simultaneously about said axes re¬ 
spectively. 

10 19. In an aerial, the combination with 

two masts arranged to swing about two axes 
respectively, of two extensions carried by 
and movable longitudinally of said masts 
respectively, means for receiving radiant 
15 energy connecting said extensions, and 
yielding means automatically operative to 
swing said masts simultaneously about said 
axes respectively. 

20. In an aerial, the combination with 
20 two masts arranged to swing about two 
axes respectively, of two extensions carried 
by and movable longitudinally of said masts 
respectively, means for receiving radiant 
energy connecting said extensions^ and 
25 means automatically operative to swing said 
masts simultaneously about said axes re¬ 
spectively and to move said extensions 
simultaneously outwardly with respect to 
said masts respectively. 

30 21. The combination with a movable mast, 

of yielding means arranged to move said 
mast, retaining means operative to hold said 
mast against movement under the action of 
said yielding means, an extension carried by 


said mast and movable with respect thereto, 35 
and means operative to cause said extension 
to move longitudinally of said mast as a re¬ 
sult of the release of said mast by said re¬ 
taining means. 

22. The combination with a mast ar- 40 
ranged to swing about a predetermined axis, 

of yielding means arranged to swing said 
mast about said axis, retaining means opera¬ 
tive to hold said mast against movement as 
a result of the action of said yielding means, 
an extension carried by said mast and mov¬ 
able with respect thereto, and means opera¬ 
tive to cause said extension to move with 
respect to said, mast as a result of the re¬ 
lease of said, mast by said retaining means. 50 

23. The combination with a mast ar¬ 
ranged to swing about a predetermined axis, 
of yielding means arranged to swing said 
mast about said axis, retaining means opera¬ 
tive to hold said mast against movement as 55 
a result of the action of said yielding 
means, an extension carried by said mast 
and movable longitudinally with respect 
thereto, and means operative to cause said 
extension to move longitudinally with re- 60 
spect to said mast a§ a result of the release 

of said mast by said retaining means. 

This specification signed and witnessed 
this 27th day of February A. D. 1012. 

JOHN HAYS IIAMMOND. Jk. 

Witnesses: 

Albert W. Sioussa, 

Marv C. King. 
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KATfcTi NTTSCHKE, OF BEBLIN, OSBXAirX’. 

TELESCOPIC Iiim^fG-GEAia. 

1,070,167. Specification of Letters latent Patented Aug. 12 , 1913. 

Application filed March 26,1910. Serial UFO. 501,640. 


To all whom it may concern: 

Be it known that I, Karl Nitschke, a 
subject of the German Emperor, and resid¬ 
ing at Berlin, Germany, have invented cer- 
5 tain new and Useful.Improvements in Tele¬ 
scopic Lifting-Gear, of which the following 
is a specification. 

The subject-matter of my invention is 
telescopic lifting-gear, whose tubes are 
10 pulled apart and. drawn together by means 
of a steel band arranged within the same. 

My lifting-gear can be employed for lift¬ 
ing loads of all kinds, people, antennae for 
radiotelegraphy, projectors, and also as a 
15 mast for signaling purposes, phototeleg¬ 
raphy, and the like. 

A primary object of my invention is to 
provide that the tubes of the lifting-gear 
are driven positively up and down, and that 
20 in both events the tube next in order is 
only moved when the previous one has been 
entirely drawn out or entirely drawn in. 

Some illustrative embodiments of my in¬ 
vention are represented by way of example 
25 in the accompanying drawings, wherein:— 

Figure 1 is a vertical section through part 
of my lifting-gear, three different forms of 
the steel band being indicated therein; Fig. 
2 is a vertical' section showing means for 
20 guiding the steel band and mechanism for 
securing the tubes; Fig. 3 is an elevation, 
partly in section, showing the lifting-gear 
with the tube elevating and fixing devices, 
and Fig. 4 shows the automatic fixing device 
35 in elevation. 

Referring to the drawing, the telescopic 
tubes 1, 2, 3, 4 are preferably driven posi¬ 
tively by the steel band a rolled on a roller l 
(Fig. 3) being guided by two press rolls 
40 A, A, pressed together by a screw i and 
driven upwardly by turning the crank-han¬ 
dle g secured to one of the rolls. The band 
is kept most rigid and most suitable for 
raising loads when it occupies the entire 
45 section of the tubes, as shown at f in Fig. 
1, but is also sufficiently rigid when it is 
cut tapered, as shown at u , and occupies the 
largest section of the tube at places, where¬ 
as, when the band has rectilinear, parallel 
50 sides as shown at v, ahd therefore its 
breadth is only equal to the section of the 
top telescope tube, it must be made corre¬ 
spondingly thicker. 

I prefer to use a steel band which is re- 
55 cessed or shaped step-like as at /, fills the 


entire diametral section of the tube, and 
thus cannot move out of position, such a 
band being able, although relatively weak, 
to lift considerable loads, that is it acts in 
the tube like a rigid connecting-rod. In 50 
order that the steel band may always have 
its shoulders in the tubes suitable for the 
same, the tubes must not be raised and low¬ 
ered irregularly, but in order. 

The tubes; are elevated in order by means 55 
of the spring-pulled pawl 5 (Fig. 2). piv¬ 
oted oh tube 3; this pawl carries a pivoted 
pin d which can enter into the tubes 1, 2, 

3 and lock the same; the pin d is withdrawn 
the thickness of a tube by tire shoulders f 70 
of the rising band coacting with the pawl, 
whereby one tube is released after another. 

The tubes are caused to descend in order 
by the spring shackles or clamps q (Figs. 

3 and 4) being automatically released by 75 
the pin m of the bracket n, by which the 
shackles are automatically tightened as the 
tubes are elevated. The construction and 
operation of the shackles will be readily un¬ 
derstood from Figs. 3 and 4; the top ends of 80 
the tubes are slotted and each carries a 
shackle q, while the largest tube carries a 
support or bracket n carrying a pin m. A 
bolt 8 having on the right a nut and on the 
left a head passes through the ends of each 85 
shackle; outside one end of the shackle is 
secured a block p having a slanting face 
through which bolt 8 passes, and loose on 
the latter is an arm o having a projection r 
with a slanting face which corresponds to 90 
the slanting face on the block p. When the 
shackle is locked the arm o is opposite the 
pin m so that when the tube 2 for example 
moves upward, the shackle q is tensioned 
and the inner tube is fixed, whereas when 95 
the tubes descend they are unlocked at the 
moment when one tube abuts on the head of 
another. In order to keep the band always 
in the middle of the rollers I provide a row 
of perforations in the band (Fig. 2), into 100 
which the teeth w provided in the middle of 
the rollers enter. 

1 I claim:— 

1. In telescopic lifting-gear, the combina¬ 
tion, with a plurality of telescopic tubes ar- 105 
ranged one in another, of a flat, steel band 
therein occupying the greatest diametral sec¬ 
tion of each tube and filling said section at 
at least one point in the length of each tube 
when the lifting-gear is extended, and means 


236 


for raising and lowering said band and 
thereby extending and lowering the lifting- 
gear. 

2. In telescopic lifting-gear, the combina- 
5 tion, with a plurality of telescopic tubes ar¬ 
ranged one in another, of a flat, steel band 
therein for coacting with and lifting each 
tube, means for raising and lowering said 
band, and a spring-controlled locking device 

10 locking said tubes in their closed position 
and adapted to lie actuated by the rising 
steel band. 

3. In telescopic lifting-gear, the combina¬ 
tion, with a plurality of telescopic tubes ar- 

15 ranged one in another, of a flat, steel band 
therein for coacting v ith and lifting each 
tube, means for raising and lowering said 
band, a bracket carrying a pin fixed on the 
lowest tube, the top of each tube being slit 

20 longitudinally and carrying an elastic 
clamp, means on each clamp for tightening 
the same adapted to coact with and be op¬ 
erated by said pin when the band is raised 
and lowered. 

25 4. In telescopic lifting-gear, the combina- 


t)3 

tion, with a plurality of telescopic tubes ar¬ 
ranged one in another, of two press rolls 
pressed one toward the other in the lowest 
tube a centrally-perforated, flat, steel band 
for coacting with and lifting each tube mov- 30 
able between said rolls, one of the rolls hav¬ 
ing teeth entering into the band, and a 
handle secured to the toothed roll. 

5. In telescopic lifting-gear, the combina¬ 
tion, with a plurality ox telescopic tubes ar- 35 
ranged one in another, of a tapered, flat, 
steel band therein occupying the greatest 
diametral section of each tube and filling 
said section at at least one point in the 
length of each tube when the lifting-gear is 40 
extended, and means for raising and lower¬ 
ing said band and thereby extending and 
lowering the lifting-gear. 

In testimony whereof, I affix my signa¬ 
ture in the presence of two witnesses. 

KARL NITSCHKE. 

Witnesses: 

Henry Hasper, 

WOLDEMAR HaUPT. 
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UNITED STATES PATENT OFFICE- 

ALEXANDER SIEWERT, OF BERLIN, GEEMANY. 

EXTENSION AND RET^ACTIOIST DEVICE. 

1,073,1394. specification of Letters Patent. Patented Sept. 16.1913. 

4jpJJjC#tion filed April e. 1911. Serial No. 619.361. 

To all whom it may concern: lower projection f of the then inner tube 

Be it known that I, Alexander Siewert, has struck against the upper projection g 
a subject of the King of Prussia, and resid- of the tube surrounding it. On the tubes is 
ing at Bernburgerstrasse 24-25 Berlin, Ger- placed in slot i a pin k which is pressed into 
6 many, have invented certain new and useful the coinciding holes h by a spring l as soon 60 
Improvements in Extension and Retraction as the head of the pin k has quitted the 
Devices, of which the following is a specifi- slot m. 

cation. In order that the rising telescopic part 

This invention relates to a mechanism for may not carry with it the other telescopic 
10 the extension of telescoping masts and other part surrounding it by aid of friction, there 66 
extensible and retractable supports and lift- is passed through all the parts, with the ex- 
ing apparatuses. ception of the innermost, a pin d, the inner 

It consists in causing the separate tele- end of which is rounded off. The rising 
scoping parts provided with internal thread- tube presses this pin by means of its proiec- 
15 ing to be extended consecutively upon a tion f outward to the extent of the thick- 70 
spindle placed in the interior of the mecha- ness of one tube and thereby liberates the 
nism. tube immediately surrounding it. The tele- 

Apparatuses are already known in which scopic parts may have a circular or polyg- 
platforms and the like are raised by turn- onal section, and the tube walls may be com- 
*0 mg spindles. It has nevertheless not pre- posed of net work. * 75 

viously been possible to construct in this The arrangement according to the present 
manner masts and the like the length of invention is adapted especially for the con- 
• which considerably exceeds twice the length struction of jacks especially for automobiles 
of the lifting spindle. By the present in- for the purpose of which a corresponding 
25 vention, masts and the like can be extended diminution of the height dimensions must 80 
by aid of a spindle the length of which need take place. 

only be a fraction of the height of the ex- The spindle a instead of being revolubly 
tended mechanism. supported in a casing c can be rigidly con- 

The invention is illustrated in the draw- nected therewith and then by revolving this 
80 ing in two figures, of which— casing the spindle can be turned and there- 85 

Figure 1 is a longitudinal elevation, and by the extension of the telescopic parts be 
Fig. 2 a section on the line A—A of Fig. 1. effected. In this case the casing c is prefer- 
The telescopic parts 5, V and V' are ar- ably supported by ball bearings upon a sep- 
ranged in a casing c and their extension is arate bed plate and moreover provided with 
25 effected by means of a spindle a revolubly spokes or with holes for the insertion of 80 
supported in the foot of the casing, which bars. 

spindle has a rather greater length than that Having now particularly described and 
of each separate tube. The lower part of ascertained the nature of my said invention 
the spindle is without threading. The tubes and in what manner the same is to be per- 
40 are provided at their lower end with inter- formed, I declare that what I claim is: 
nal threading, which with the exception of A device of the kind described comprising 
the innermost tube b is out of engagement in combination an outer casing, a number of 
with the spindle threading when the mast telescopic parts in said casing, a screw spin- 
is retracted. On turning the spindle a by die placed in the interior of said telescopic 
45 means of the threading e, first the inner- parts, means for rotating said screw spindle, 100 
most tube b is raised, until it strikes with an a female screw at the bottom-end of each of 
annular projection / against the projection said telescopic parts and adapted to engage 
g of the tube b r surrounding it. It then the screw-threaded portion of said screw- 
carries this tube with it so that the matrix spindle, a spring-governed bolt at the upper 
60 thereof engages with the spindle a and then end of each of said telescopic parts adapted 105 
leaves the spindle inasmuch as it has been to engage a hole in the adjacent inner tele- 
bolted to the aforesaid tube V by means of scopic part before the latter leaves the top 
an automatic locking device. For this pur- of said screw-spindle, means for disengag- 
pose, holes h are provided in the tubes, ing said spring-governed bolts when said 
55 which coincide with one another when the telescopic parts are retracted, and a spring 110 




governed bolt connected with said casing 
and adapted to project through all said tele¬ 
scopic parts with the exception of the inner¬ 
most and to be pressed outward by the ris- 
5 ing telescopic part to the extent of the thick¬ 
ness of one of said telescopic parts, sub¬ 
stantially as set forth. 


In witness whereof I have hereunto signed 
my name this 23rd day of March 1911, in 
the presence of two subscribing witnesses. 

ALEXANDER SIEWERT. 
Witnesses: 

Henry Hasper, 

WOLDEMAR HaUPT. 
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e 3, cancel "an" and insert -—a radiating-. 

feme line, after "antenna" insert -—element-. 

Lnoel the period at the end of the claim and add 
—element*— 

Claim 3s 

.line 3, insert a oomma (,) after "frame". 

^Same line, after "extensible" insert-radiating-—; 




ter "antenna" insert-element-• 

ne 4, charge "antenna" to-transmitter-. 

Cancel the period at the end of the claim and add 


X 

-—element—-. 


Claim 4: 


^^line 1, cancel "an" and insert-a-. 

^jLihe 2, change "antenna" to —-transmitter-. 

^^line 3, insert a comma (,) after "frame". 

Same line, cancel "an" and insert-a radiating-; 

after "antenna" insert -element-• 

-- last line, change "the" (second occurrence) to-said- 

Cancel the period at the end of the claim and add 


u . 

-—element.—- 


Claim 5: 


Xine*l, cancel "an” and substitute-a-. 

^ line 2, before “antenna" insert -radiating-. 

^ySame line, before "comprising" insert-element-. 


Cancel the period at the end of the claim and add 


X 


-element.-— 

Claim 6: 


U' 

line 

2, cancel 

X' 

line 

3, before 


262 * 




















S© line, before "carried " insert —element— 

4, after "of" insert -conductive--. 

3ie 6, before “a" insert -—and— 
le 8, cancel "the" (se'ctfnd occurrence). 

^^dTines 8 and 9, change "selective" to selectively-—. 

"line 9, before "capacity" insert -—the-. 

Cancel the period at the end. of the claim and add 
-—of said antenna element.™ 

Clala 7 : ( 

line 2, after *a" (first instance) insert -—conductive 
radiating— 

e 3, before "tubultar^insert ---second conductive 

radiating-. 

^/line 6, after "support" insert a comma, 
laim _8: 

^/line 4, before "tuj^nlar" insert ---conductive radiating 
line 5, seoond^llnstance, cancel "and". 

^/line 6, after "a" insert —-seoond conductive radiating 
es 10 and 11, cancel "said antenna" and insert 
—-tiie assembly of said tubular members-—. 
laim 9 : 

2, after "conductive" insert -radiating-. 

^^Jrine 5, insert a comma {,) after "sections". 

^^lihe 6, after "indicatxng" insert-uniquely—-. 

Change the perioa at the '‘end of the claim and add 

S' 

---said last mentioned means being actuated cooperatively with 

said first mentioned means.- 

Claim 10: 



line 2, after "oonduotive" insert-radiating_, 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8345. 


LOUIS A. GEBHARD AND RAYMOND B. MEYER, 

Appellants, 

v. 

GENERAL MOTORS SALES CORPORATION AND 
CAPITOL CADILLAC COMPANY, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


THE ISSUES. 

The issues involved in this case are: 

1. Whether or not the Gebhard-Meyer patent 1,903,811 is 
infringed by the Oldsmobile antenna (PI. Ex. 1). 

2. Whether or not the patent is valid. 

The Trial Court without rendering any decision of sub¬ 
stance merely held “ Judgment for Defendants. No In¬ 
fringement”. The Court below did not rule on the ques¬ 
tion of validity of the patent. Appellants position is that 
both of these questions should be answered in the affirma¬ 
tive. 
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Appellees were possessed of patent rights and inventions 
on radio antennas (2,203,945 to William C. DeRoo and Ber¬ 
tram A. Schwartz, of Kokomo, Indiana, and Jules Agra- 
monte, Birmingham, Michigan, granted June 11, 1940; and 
2,212,253 to Karl Stief, Mainy, Germany, granted August 
20, 1940, Stipulation, Appellants App. 9) but these inven¬ 
tions related to antennas of the fixed capacity low hori¬ 
zontal type extending over the top of an automobile. In 
preference to their patented antennas Appellees adopted 
and used the adjustable capacity radio antenna represented 
by Appellants’ Exhibit 1 on the 1941 Oldsmobile automo¬ 
bile. Appellees excuse their preference and choice for the 
adjustable capacity radio antenna over their own patented 
fixed capacity antenna both on the ground that the antenna, 
PL Ex. 1, does not infringe Appellants’ patent and on the 
charge that Appellants’ patent in invalid. 

APPELLANTS’ CONTENTIONS. 

Appellants contend that claims 1 and 2 of the Gebhard- 
Meyer patent 1,903,811 are infringed by Appellees’ use of 
the Oldsmobile radio antenna, PI. Ex. 1, because Appellees’ 
antenna structure is a radiating antenna element used in 
connection with a radio receiver which is part of a high 
frequency transmission system. Appellees’ radiating an¬ 
tenna element comprises a multiplicity of tubular sections 
telescopically disposed one with respect to another and 
there is a positive means extending axially through the 
tubular sections for controlling the projection or collapse 
of the sections with respect to each other for correspond¬ 
ingly controlling the effective capacity of the antenna ele¬ 
ment. The multiplicity of tubular sections provided in Ap¬ 
pellees’ structure are conductive radiating tubular mem¬ 
bers. One of these members is erected upon a support and 
another tubular member is telescopically positioned within 
the first mentioned tubular member. The positive means 
that extends through the tubular members serves to shift 
one tubular member with respect to the tubular member 
erected upon the support. Appellees’ structure includes 


3 


gear means comprising the elements E shown on the chart, 
Ph Ex. 24 (Appellants’ App. 71) mounted adjacent the sup¬ 
port for selectively extending or retracting one tubular sec¬ 
tion with respect to the tubular section mounted upon the 
support. Detailed application of the claims in suit to De¬ 
fendants’ device is set forth in the chart, PI. Ex. 24, at page 
71 of the Appellants’ appendix. 

APPELLEES’ CONTENTIONS. 


Appellees present five contentions at page 14 of the Ap¬ 
pellees’ brief urging that Defendants’ antenna does not in¬ 
fringe the patent in suit and then at page 16 of the Appel¬ 
lees’ brief it is contended that Appellants are estopped by 
the file wrapper from reading their claims upon appellees’ 
device by reason of alleged limitations placed upon the 
claims for the purpose of meeting the rejection of the Patent 
Office. Appellants refute each of these contentions. 

1. Appellees’ Device is for a Transmission System. 


Appellees’ antenna, PI. Ex. 1, when used with Appellees’ 
radio receiver, PI. Ex. 20, is part of a radio transmission 
system since their receiving antenna and receiver utilizes 
the original radio energy* created at the originating source 
and propagated through space. Appellants’ patent points 
out that the invention is directed generallv to an antenna 
system for high frequency radio communication systems. 
The introductory paragraph of the specification and the 
first three objects all explain that the antenna system may 
be used with high frequency radio communication systems 
generally. High frequency communication systems include 
both transmitters and receivers. Likewise, the expressions 
“high frequency transmission system” in claim 1, and 
“high frequency antenna system” in claim 2 do not exclude 
receivers which are part of the transmission system or the 
communication system, but are general expressions inclu¬ 
sive of both transmission and reception. The Patent Office 
Examiner when allowing the claims in suit by official letter 
dated December 18, 1031, stated, as shown at page 78 of 
Appellants ’ appendix: 
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i “Applicants’ invention, if any, appears to reside in 
the particular antenna structure and not in the com¬ 
bination of a transmitter and a collapsible antenna.” 

It was clearly established bv Dr. Miller’s testimony that 

* w «• 

transmission and reception are merely reverse processes 
(Appellees’ App.*24) and that as far as transmission and 
reception are concerned, the antenna is behaving exactly in 
the same way (Appellees’ App. 25). The fact that the an¬ 
tenna is interchangeable for both transmission and recep¬ 
tion is clearly established by the Duncan and Drew text, 
PI. Ex. 25, reproduced at page 72 of Appellants’ appendix 
showing that the same antenna may be switched either to 
the transmitter or to the receiver. This reciprocal use was 
common in the radio art and obviously in the minds of the 
inventors at the time of conception of the invention herein. 
The inventors had previously developed radio equipment 
using the same antenna for both transmission and recep¬ 
tion for many years prior to their invention herein. 

The antenna does not know whether the radio frequency 
currents flowing therein pass into or out of the circuit of 
the apparatus to which it may be connected. 

As pointed out in Appellants’ brief at page 26, Appellants’ 
claims are not limited or restricted by the introductory 
clause. The fact that inventions may be equally applicable 
both in transmitters and receivers has been recognized by 
this Court in considering the fundamental oscillator inven¬ 
tion in the case of DeForest v. Meissner et al., 54 App. D. C. 
391, where Langmuir, DeForest, Armstrong and Meissner 
were all claiming the same invention in applications which 
variously disclosed the invention applied to transmitters or 
receivers but where all of the applications supported claims 
common to both transmission and reception. 

This Court in awarding priority to DeForest resulting 
in the DeForest oscillator patents 1,507,016; 1,507,017 did 
not draw any distinctions between transmission and recep¬ 
tion. , When the same subject matter was considered by the 
Circuit Court of Appeals for the Third Circuit in the case 
of Westinghouse Electric and Manufacturing Company v. 
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DeForest Radio Telephone and Telegraph Company, 21 
Fed. (2d) 918, the Appellate Court said at page 919 of the 
reported decision: 

“While the invention in suit relates to apparatus for 
both the transmission and reception of sound waves, 
it is used mainly in apparatus for their reception. We 
shall for convenience speak of it only in that respect.” 

At page 924 of the reported decision the Appellate Court 
said: 

“We are constrained to hold with the learned trial 
court that the claims of the two DeForest and the one 
Armstrong patent in issue in the Philadelphia case are 
interfering claims and that as some of these claims 
were in issue in the four party interference, the deci¬ 
sion of the Washington Court is applicable to that case 
under the doctrine of Morgan v. Daniels.” 

The foregoing conclusion was reached regardless of the 
fact that the DeForest disclosure was addressed principally 
to radio transmitters while the Armstrong disclosure was 
addressed principally to radio receivers. It accordingly 
appears that in the litigated cases no distinctions have been 
drawn between the phenomena of transmission and the phe¬ 
nomena of reception. 

2. Appellees’ Antenna is a Radiating Element. 

Dr. Miller\ testi ifcny to the effect that from the very 
beginning of radio as first discovered, the receiving antenna 
was accepted as a radiating element. All receiving an¬ 
tennas are radiating elements and their performance de¬ 
pends, in their receiving, on their transmitting characteris¬ 
tics (Appellants’ App. 23). This is a fundamental truth in 
the radio art and stands unrefuted in the record in this case. 
At page 7 of Appellees’ brief, lines 9 and 10, and again at 
page 25 in quoting Dr. Miller’s testimony appearing in 
lines 17, 18 and 19, it appears that Appellees concur with 
Dr. Miller’s testimonv. This is an admission with which 
paragraph 2, page 7 of Appellees’ brief is contradictory 
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and inconsistent. Dr. Miller’s testimony establishes that 
all receiving antennas are radiating elements and this is 
true regardless of the kind of radio receiver which may be 
connected with the antenna. That is, the radio receiver 
does not have to include an oscillator such as shown at 7B8 
in PL Ex. 22 (Appellants’ App. 63). The receiver might 
just as well be of the crystal detector type or the radio fre¬ 
quency amplifier type which do not have a local oscillator. 
The antenna connected to such receivers are radiating ele¬ 
ments and radiation occurs from such elements in the proc¬ 
ess of reception as part of the receiving phenomena (Ap¬ 
pellants’ App. 20-23) and without this radiation ability the 
antenna element would be useless as a receiver of radio 
energy. This radiation is not of the type due directly to 
the inclusion of a local oscillator in a radio receiver. Dr. 
Miller clearly distinguished between the two different types 
of radiation, that is, the useful radiation from a receiving 
antenna which is a measure of its ability to receive and 
the undesirable radiation from a receiver of the oscillator 
type (Appellants’ App. 20-21). It is recognized that radia¬ 
tion from a receiver of the local oscillator type is extremely 
difficult to prevent and that such radiation from radio re¬ 
ceivers has been the means of location of ships at sea by 
enemv submarines and the means of discoverv bv the enemv 

W WWW 

of mobile units equipped with vehicle radio receivers which 
have radiated and permitted discovery of advancing troops 
by the enemy. That is not the type of radiation referred 
to by Appellants at all. Appellants refer to the type of 
radiation resulting from the coupling of the antenna with 
the ether described by Dr. Miller at page 22 of the Appel¬ 
lants Appendix as: 

“* * * I refer to the fact that it is a coupling of the 
antenna wdth the ether; the thing that permits you to 
receive a signal from the ether is this radiating charac¬ 
teristic. Without it, the antenna would not operate as 
a receiving antenna.” 

The statement in Appellees’ brief at page 18 commencing 
line 7 to the effect that the Trial Court based findings of fact 
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on the Kelley testimony does not preclude consideration of 
Dr. Miller’s testimony which accurately presents the facts. 
It is understandable that the lengthy and envolved findings 
of fact and conclusions of law presented June 22, 1942, by 
the Defendants below to the Trial Court and adopted June 
23, 1942, by the Trial Court gave very little time for con¬ 
sideration of the meaning of such lengthy and envolved 
findings of fact and conclusions of law as prepared by the 
Defendants. At the same time the Trial Court also had to 
review findings of fact and conclusions of law presented by 
Plaintiffs below, leaving very little time for consideration 
of the details of the findings which Appellees now urge 
should be accepted as controlling (Appellees Brief p. 18). 

Appellants have set forth at pages 36-43 of their main 
brief their position with respect to each of the findings of 
fact and conclusions of law. Appellants reply hereinafter 
to the contentions advanced in Appellees’ brief with respect 
to certain findings to which Appellees have made specific 
reference. 

The fact that finding 12 (Appellants’ App. 40) points out 
that Appellees’ antenna is used as a receiving antenna in 
connection with a broadcast receiver does not eliminate Ap¬ 
pellees’ antenna, PI. Ex. 1, as an infringement of the claims 
in suit. 

Finding 19 (Appellants’ App. 41) to the effect that Ap¬ 
pellees’ antenna is not a radiating element is contrary to 
Dr. Miller’s testimony (Appellants’ App. 20-23). Both 
findings 12 and 19 should be modified to read as set forth in 
Appellants’ brief at pages 36 and 37. 

Finding 22 (Appellants’ App. 42) is clearly erroneous 
because the expression “radiating element” does not refer 
only to a transmitting antenna. Dr. Miller has pointed 
out (Appellants’ App. 23) that the term “radiating” in 
describing the antenna element refers to a quality of the 
antenna element measured by the coupling of the antenna 
element with the ether which exists whether the antenna is 
used for the process of transmission or reception. Accord- 
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ingly, finding 22 should be modified as set forth at page 37 
of Appellants’ brief. 

Finding 33 (Appellants’ App. 44) should be revised as 
set forth at page 40 of Appellants’ brief to more accurately 
point out the indefiniteness of the closing paragraph of the 
specification of Hammond patent 1,306,145 (Appellees’ 
App. 61) which does not explain: how the telescopic mem¬ 
bers may constitute a path for conserving radio frequency 
energy in itself or how such energy can be utilized; the 
selection of a suitable electricallv conductive material for 
the construction of the telescopic members; how the sur¬ 
faces of the sections can be electrically connected in all po¬ 
sitions so as to be conductive; how the antenna clement can 
be insulated from the ground; how means can be provided 
for establishing an electrical connection at the base of the 
antenna; how the control can be insulated from the antenna 
to prevent grounding of the antenna through the control; 
or how the antenna can be adjusted to any position inter¬ 
mediate the entire limit of projection; or how- the antenna 
sections can be retracted after projection. 

It is accordingly not believed that the findings of fact 12, 
19, 22 and 33 are supported by the evidence. On the con¬ 
trary, the findings of fact conflict with the evidence because: 

1. Claims 1 and 2 read on Appellees’ device regardless of 
the fact that it is used as a receiver over a frequency 
range of 500 to 1500 kilocycles as the term “high fre- 
quencv” is relative (Dr. Miller, Appellees’ App. 17) 
(Finding 12). 

2. Appellees’ device is a radiating element and includes 
conductive tubular members (Dr. Miller, Appellants’ 
App. 18) (Finding 19). 

3. A radiating antenna does not refer to an antenna when 
used for the process of transmission only but also re¬ 
fers to an antenna when used for the process of recep¬ 
tion (Dr. Miller, Appellees’ App. 20) (Finding 22). 

4. The Hammond patent does not show any means for re¬ 
tracting the antenna sections or any means for control¬ 
ling the effective capacity of the antenna element by 
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shifting the tubular members to any selected position 
(Kelley, Appellants’ App. 32) (Finding 33). 

Therefore this case is not to be governed by the principles 
set forth in the opinion of this Court in the case of Klimkie- 
icicz v. Westminster Deposit & Trust Company et al., 74 
App. D. C. 333, 122 F. (2d) 957, certiorari denied, 315 U. S. 
805, referred to at pages 18 and 19 of Appellees’ brief. 

3. Appellees’ System is a High Frequency System. 

The contentions of Appellees on the subject of frequency 
are wholly refuted by evidence presented by the Appellants. 
The fact that Appellants’ patent relates to an antenna sys¬ 
tem for high frequency radio communication systems 
(specification of Patent 1,903,811, lines 1 through 22, Ap¬ 
pellants’ App. 68) clearly classifies Appellants’ invention in 
the radio field as distinguished from the early developments 
in audio frequency communication recognized by Appellees’ 
expert who testified that the frequencies above the limit 
somewhere between 15,000 and 20,000 cycles per second are 
the higher frequencies and that the term “high frequency” 
explains those frequencies above “audio frequencies” (Ap¬ 
pellees’ App. 27) as used for radio. In the specification of 
Appellants’ patent it will be observed that reference is 
made in three different ways to the art to which Appellants’ 
invention relates, that is: “an antenna for high frequency 
communication,” page 1, lines 3-5 (Appellants’ App. 68); 
“an antenna system for operation at extremely high fre¬ 
quency” (page 1, lines 54-56, Appellants’ App. 68); and 
the antenna is also referred to as being coupled “by means 
of a radio frequency transmission line” (page 2, lines 37-38 
Appellants’ App. 69). The example given in the specifica¬ 
tion at page 2, line 105, is not a restricting example but 

merelv illustrates one use to which the invention mav be 
* * 

placed. The claims in suit are not restricted as to fre¬ 
quency and the contentions of the Appellees all appear to 
be directed to a matter of magnitude or degree. Because 
Appellants referred to the matter of frequency broadly in 
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at least three different ways and then illustrated by an ex¬ 
ample simply one range of frequencies affords no justifiable 
reason why Appellees should seize upon one of those ranges 
and seek to have Appellants’ claims restricted to some par¬ 
ticular range of frequencies. 

Finding 11 (Appellants’ App. 40) should be modified as 
set forth at page 36 of Appellants’ brief in view of the 
specification of the patent and the testimony of the witness 
Kelleyt as set forth at page 27 of Appellants’ appendix. 

Finding 12 (Appellants’ App. 40) should be modified as 
heretofore pointed out, to read as set forth at page 36 of 
Appellants’ brief for even though Appellees use the an¬ 
tenna of PI. Ex. 1 in connection with a broadcast receiver 
over a range of 500 to about 1500 kilocycles that does not 
enable Appellees to escape the charge of infringement. Dr. 
Miller testified on cross-examination that the frequency 
range given in the specification was only one example of 
the frequency range over which Appellants’ antenna was 
intended to operate and that the whole question of fre¬ 
quency was a relative matter (Appellants’ App. 16-17). 

Finding 23 (Appellants’ App. 42) should be set aside as 
clearly erroneous as Appellees’ expert testified on cross- 
examination that the term “high frequency” applied to all 
frequencies above 15,000 to 20,000 cycles (15 to 20 kilo¬ 
cycles-!—a kilocycle is 1,000 cycles) (Appellants’ App. 27). 

Finding 26 (Appellants’ App. 43) should be modified to 
read as set forth at page 38 of Appellants’ brief. There are 
no limitations regarding efficiency in the claims in suit and 
the finding is immaterial. Considerations of availabilitv of 
space such as the space aboard ship often governs the size 
of an antenna and even an inefficient antenna is practicable 
under conditions of space limitations and is so used. 
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4. The Extension or Collapse of Appellees* Antenna Does 
Control the Effective Capacity of the Antenna Element 
and Appellees’ Device is Selectively Extended or Re¬ 
tracted. 

Appellees in their published literature claim the advan¬ 
tages secured by Appellants’ invention. In the installation 
instructions PI. Ex. 3 (Appellants’ App. 58) it is stated: 

“The antenna is telescopic and can be extended or 
lowered by rotation of the control knob mounted on the 
car instrument panel. Reception of distant broadcasts 
may be improved* by extending the antenna to its full 
length.” 

In the catalog PI. Ex. 17 (Appellants’ App. 60) it is 
stated: 

“Radiart’s sensational new wind-up aerial now of¬ 
fers fool-proof operation of the aerial from inside the 
car. Nothing to adjust outside of car. All sections 
raised or lowered by the convenient wind-up knob. Up 
or down, you can stop at the exact height desired* for 
receiving, or to clear obstructions overhead.” 

Appellees’ customers make use of the advantages pro¬ 
vided in Appellees’ structure as the witness Caulk testified 
as set forth at pages 12 and 13 of Appellants’ appendix, 
how the antenna was variously adjusted when driving in 
town in the vicinity of broadcast stations or in the suburbs 
more remote from the broadcast stations. By examining 
Fig. 1 of the Oldsmobile installation instructions PI. Ex. 3 
(Appellants App. 58) it will be clear that the height of the 
antenna can be determined by the driver by looking through 
the wind-shield from the drivers position. The height of 
the antenna can also be regulated according to the volume 
of the sound desired in the car. 

Finding 13 (Appellants’ App. 40) concerning maximum 
efficiency in transmission is immaterial as there are no re¬ 
strictions in claims 1 and 2 concerning efficiency. 


* Italics supplied. 
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Finding 14 (Appellants’ App. 40) is immaterial to the 
question of infringement because claims 1 and 2 are not 
limited to accuracy in adjustment of the antenna. Any ad¬ 
justment of the telescopic sections by means extending 
through the sections falls within the scope of the claims. 

Finding 25 (Appellants’ App. 42) should be modified to 
read as set forth at page 38 of Appellants’ brief. Claims 
1 and 2 of the patent are not limited to any particular ar¬ 
rangement of gears. Claim 1 refers broadly to any means 
of control and clearly includes the drum and Bowden wire of 
Appellees’ device. The language in claim 2 is the broad 
designation “gear means”, that is any set of mechanical 
appliances shown at E serving to transmit motion or change 
its direction or rate for operating the control mechanism 
for extending or retracting the antenna, Moreover, there 
is no limitation respecting the indicator in the claims in 
suit. 

Finding 27 (Appellants’ App. 43) has no bearing upon 
the issue of infringement because the claims were allowed 
on the theory that they relate to an antenna structure and 
not to the combination of an antenna structure with a trans¬ 
mitter. 

Finding 28 (Appellants’ App. 43) 'which refers to gear¬ 
ing and the indicator is immaterial to the issue of infringe¬ 
ment for claims 1 and 2 do not contain the limitations set 
forth in Finding 28. 

Finding 24 (Appellants’ App. 42) should be modified to 
read as set forth at page 38 of Appellants’ brief because the 
effective capacity of Appellees’ antenna element is con¬ 
trolled by the projection or collapse of the antenna element 
as set forth in claim 1 and Appellees’ antenna element is 
selectively extended or retracted as called for in claim 2. 
Appellees have taken advantage of these features and have 
advertised the fact. See PI. Ex. 3 (Appellants’ App. 58) 
and PI. Ex. 17 (Appellants’App. 60). Appellees’customers 
enjoy the use of these advantages with Appellees’ device 
as set forth in the Caulk testimony at pages 12 and 13 and 
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in the Hileman testimony at page 25 of Appellants’ appen¬ 
dix. 

Finding 25 (Appellants’ App. 42) should be modified to 
read as set forth at page 38 of Appellants’ brief. This find¬ 
ing seeks to inject into claims 1 and 2, restrictions on fre¬ 
quency proportions which are not contained therein. 

Finding 29 (Appellants’ App. 43) is immaterial to the 
issue of infringement because claims 1 and 2 are not re¬ 
stricted to close control of the antenna sections. Any rela¬ 
tive movement of the antenna sections for adjusting the 
effective capacity of the antenna is included in claims 1 and 
2 and this the Appellees do in their structure. 

Finding 30 (Appellants’ App. 43) is not material to the 
question of infringement of claims 1 and 2 as the claims 
do not specify that tuning is accomplished by either con¬ 
trolling the effective capacity of the antenna element or by 
selectively extending or retracting the telescopic sections. 
Appellees infringe claims 1 and 2 by using some of the ad¬ 
vantages of remote control of the telescopic sections ac¬ 
cording to Appellants’ invention. The fact that Appellees 
may not use all the advantages of Appellants’ invention 
does not enable Appellees to escape infringement. 

Finding 31 (Appellants’ App. 44) should be modified to 
read as set forth at page 39 of Appellants’ brief. The change 
in volume, i. e., the amount of sound produced, is one of 
the results arising out of the control of the effective capac¬ 
ity of Appellees’ antenna element and is a function result¬ 
ing from the control of effective capacity of claim 1 and the 
act of selectively extending or retracting the sections re¬ 
ferred to in claim 2. Appellees place the radio antennas 
of PI. Ex. 1 in the hands of customers who enjoy the ad¬ 
vantages of this antenna as set forth in the testimony of 
Caulk at pages 12 and 13 and the testimony of Hileman at 
page 25 of Appellants’ appendix. The catalog of PI. Ex. 17 
(Appellants’ App. 60) characterizes the aerial as “sensa¬ 
tional” and instructs the user to “just turn the knob to 
raise or lower the aerial to desired height” Appellees can- 
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not now be excused from infringement on the basis that 
they may not make use of all the advantages of Appellants’ 
invention. 

The testimony of the customer Caulk reproduced at pages 
12-13 of Appellants’ appendix and PI. Ex. 3 and 17 (Appel¬ 
lants’ App. 58 and 60) establish that Appellees have used 
both the spirit and intent of Appellants’ invention, and 
there is infringement. The scope of Appellants’ invention 
as set forth in the specification includes both a mechanical- 
electrical structure having many mechanical-electrical ad¬ 
vantages and one example of how that structure might be 
used. The example does not restrict the use of Appellants’ 
structure. Claims 1 and 2 are directed to the mechanical- 
electrical structure of Appellants’ antenna and set forth 
the advantages thereof. Appellees have used these mechan- 
icahelectrical advantages which constitute both the spirit 
and intent of Appellants’ invention and should be held as an 
infringer. 

The Westingliouse v. Boyden "Power Brake Company de¬ 
cision at 170 U. S. 537 referred to by Appellees at page 22 
of their brief is not controlling in this case because Ap¬ 
pellees have not changed the principle of the device. Ap¬ 
pellees use the same mechanical-electrical advantages in¬ 
vented by Appellants and place in the hands of their cus¬ 
tomers a structure which carries out the advantages in¬ 
vented by Appellants. 

The White v. Dunbar decision, 119 U. S. 47, referred to 
at page 23 of Appellees’ brief is not in point because Ap¬ 
pellants’ claims have not been turned and twisted. The 
mechanical-electrical advantages devised by Appellants are 
used in Appellees’ device under instruction by Appellees 
as set forth in PI. Ex. 3 and PI. Ex. 17 (Appellants’ App. 
58 and 60) where the customer is informed to “Just turn 
the knob to raise or lower the aerial to desired height” 
and “Up and down, you can stop at the exact height desired 
for peak reception or to clear obstructions overhead.” 
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In the present situation Appellants’ specification de¬ 
scribes not only mechanical-electrical advantages used by 
Appellees but also a system of electrical tuning. The claims 
in suit set forth only the mechanical-electrical advantages 
and these have been used by Appellees. The fact that Ap¬ 
pellants’ invention goes further than this and also includes 
a system of electrical tuning does not preclude the use of 
the mechanical-electrical advantages of Appellants’ inven¬ 
tion independently of the electrical tuning system. The 
claims in suit say nothing whatever about the electrical tun¬ 
ing system but do set forth the mechanical-electrical advan¬ 
tages used by Appellees and accordingly Appellees should 
be held as an infringer. 

5. Appellees’ Device Does Have Gear Means. 

The Bowden wire and drum used in Appellees’ device 
constitute a set of mechanical appliances serving to trans¬ 
mit motion or change its direction or rate and therefore 
comprise a gear means mounted adjacent the support for 
the antenna for selectively extending or retracting the sec¬ 
tions with respect to the tubular member mounted upon the 
support. Dr. Miller testified with respect to the means for 
controlling the extension or retraction of Defendants’ an¬ 
tenna and pointed out that the means E comprise the gear 
means of claim 2 (Appellants’ App. 17-18; PI. Ex. 24, Ap¬ 
pellants’ App. 71). 

Claim 1 does not contain any reference to gear or gear 
means but includes any means for controlling the effective 
capacity so that Appellees cannot urge any corresponding 
objection with respect to claim 1. 

GEBHARD-MEYER PATENT VALID. 

Appellees first urged only the Nitschke patent 1,070,167 
and the Hammond patent 1,306,145 in their answer in an 
effort to have the Gebhard-Mever claims declared invalid. 
Appellees added the Sievrert patent 1,073,294 shortly before 
trial and in their brief they seek to combine the disclosures 
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of these references in an effort to anticipate the claims in 
suit. This effort should not avail Appellees any relief un¬ 
der the doctrine set forth by the decision of this Court in 
the case of Electrons, Inc., et al. v. Coe (99 Fed. (2d) 414, 
1938 C. D. 72, 69 App. D. C. 181), because the disclosures of 
the citations considered individually or in combination fail 
to produce Appellants’ invention. 

At page 26 of Appellees’ brief, effort is made to assert 
the Hammond disclosure against claims 1 and 2 regardless 
of the admitted fact that Hammond provides only for the 
extension of the antenna and not for the retraction of the 
antenna. Appellees’ expert admitted that a torpedo that is 
steered bv radio according to the disclosure of the Ham- 
mond patent is expendible in its use and is entirely de¬ 
stroyed (Appellants’ A])]). 32) so that there is no occasion 
to ever retract the antenna. The Hammond antenna can 
only be extended when the torpedo is moving through the 
water and it can never be retracted. Since claim 1 requires 
that the effective capacity of the antenna element be con¬ 
trolled it is impossible to control the effective capacity un¬ 
less mechanism is provided for both raising and lowering 
the antenna sections. Moreover claim 2 requires that gear 
means be provided for selectively extending or retracting 
the sections. This requires mechanism capable of moving 
the sections to any desired position and change its direction 
of motion so that the antenna can be extended or retracted. 
The! Hammond disclosure does not provide for any interme¬ 
diate selected position of the sections of the mast but only 
a wholly collapsed position before use or a wholly extended 
position after use (can only be extended once since destruc¬ 
tion is intended). The Hammond disclosure is not a solu¬ 
tion for the problem confronting Appellees since the exten¬ 
sion of the Hammond antenna can be effected only when 
the torpedo is being propelled which applied to an automo¬ 
bile would mean a condition when the engine is running. 
The witness Iiileman testified (Appellants’ App. 25) that one 
of the outstanding advantages of the antenna PI. Ex. 1 is 
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that it can be operated at any time whether the engine of the 
car is running or not. A customer would certainly not want 
to start the automobile engine every time he wanted to run the 
antenna up. There is no clear disclosure in Hammond as 
to how connection could ever be made to signalling appa¬ 
ratus either to the torpedo or to the mast. As distinguished 
from this indefinite disclosure, Appellants showed the con¬ 
nection 30 leading from the base of the tubular member 
24 and which can be connected through a radio frequency 
transmission line with the signalling apparatus (specifica¬ 
tion of patent 1,903,811, page 2, lines 38 and 78). Appellees 
follow this teaching by providing the low-loss lead-in shown 
and described in PI. Ex. 17 and PI. Ex. 3 (Appellants’ 
App. 60 and 59). No such teaching as to how any such 
coupling or lead-in might be arranged is disclosed by Ham¬ 
mond. 

Appellees effort at page 27 of the brief to read into the 
Nitschke patent 1,070,167 showing an electrically dead me¬ 
chanical support, any similarity with Appellants’ disclosure 
because of the use of the expressions “radiotelegraphy” or 
“phototelegraphy” in the Nitschke specification should 
avail Appellees nothing for these expressions are all sub¬ 
servient to the main idea of the use of the structure of 
Nitschke as a lifting gear. Appellees’ expert at page 37 of 
Appellants’ appendix recognized that these expressions 
could mean that the Nitschke mast was just a support to 
carry apparatus for flashing a light signal to some other 
position. The fact that Nitschke refers to his structure as 
a lifting gear although there is no showing of any toothed 
device commonly termed “a gear” confirms Appellants’ 
position that in claim 2 the term “gear means” does not re¬ 
quire any inclusion of a toothed gear. 

The Siewert patent 1,073,294 disclosing an electrically 
dead mechanical support adds nothing more to the record 
than the disclosure of the Damm patent 617,228 (Appel¬ 
lants’ App. 93) from which Appellants distinguished in se¬ 
curing the allowance of claims. Appellees’ appreciated 
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the novelty of the structure of PI. Ex. 1 so much when it 
was introduced that the structure was advertised as “Radi- 
art’s Sensational New Wind-Up Aerial”. This was a cor¬ 
rect and proper statement when it is realized that the im¬ 
provement was so great that Appellees adopted the antenna 
of the type represented by PI. Ex. 1 in preference to the 
low horizontal antennas on General Motors automobiles 
that they had a right to use under their own patents 2,203,- 
945 and 2,212,253, supra. This preference and adoption of 
the structure of PI. Ex. 1 is not consistent with Appellees’ 
effort at page 28 of Appellees’ brief to belittle Appellants’ 
invention as not involving “ that incandescent and illuminat¬ 
ing instant in which the mind grasps a hitherto undisclosed 
principle and with it achieves a new result whether by 
new tools or old”. 

Appellants submit that their invention does involve the 
“flash of creative genius” referred to at page 28 of Ap¬ 
pellee’s brief for never before in the radio art had there 
ever been a structure of radio antenna comprising a multi¬ 
plicity of telescopic sections having means extending 
through the sections for controlling the projection or retrac¬ 
tion of the telescopic sections where the telescopic sections 
constitute a live radio frequency element having an adjusti- 
ble electrical capacity. 

THERE IS NO FILE WRAPPER ESTOPPEL. 

Appellees in an effort to escape infringement have devel¬ 
oped a proposed theory of file wrapper estoppel upon which 
Appellees based finding 21 that they presented to the Dis¬ 
trict Court and in which it was stated that: 

21. Claims 1 and 2 of patent in suit No. 1,903,811 when 
rejected during the prosecution of the application 
therefor, upon citation of prior patents disclosing re¬ 
ceiving antennas, were both amended by the patentees 
by the insertion of the limitation that the antenna must 
be a radiating one. 
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It will be observed that Appellees referred to the cita¬ 
tion as “prior patents” in the plural. There were but three 
citations involved with respect to the claims which are now 
claims 1 and 2 of the patent. These patents are reproduced 
in Appellants ’ appendix at pages 79 through 104 and study 
of the disclosure shows that two of the patents (Raes 
1,099,861 and Damm 617,228) relate to towers or masts 
which are not “receiving antennas”. The German patent 
211,162, as set forth in the translation at page 103 of Appel¬ 
lants’ appendix relates to a “main mast carrying the 
aerial”. This disclosure is not a “receiving antenna” as re¬ 
ferred to in finding 21 when interpreted to mean that tele¬ 
scopic sections themselves form an electrically live radio 
frequency element as distinguished from an electrically 
dead, mechanical supporting mast for suspending the an¬ 
tenna wire. 

At page 16 of Appellees ’ brief it is now stated that: 

“Upon these claims being rejected on prior art (Ap¬ 
pellants’ App. 74) at least one of which showed a re¬ 
ceiving antenna (see German patent cited in Appel¬ 
lants’ App. 74 and translation thereof, Appellants’ 
App. 103) they were amended * * *” 

This is quite a departure from the original statement on 
which finding 21 was based to the effect that prior patents 
(plural) disclosed receiving antennas. Accordingly con¬ 
sideration of the prior patents may be restricted to German 
patent 211,162 and it will be found that the patent relates 
only to a “mast carrying the aerial”. Therefore it can¬ 
not be said that Appellants restricted claims 1 and 2 to a 
transmitting antenna as the only citations against these 
claims were two references on towers (Raes and Damm) 
and one reference on a mast carrying an aerial (German 
patent). These references all had in common an electrically 
dead, mechanical support. All that Appellants did was to 
clarify their claims to make it clear that their invention 
related to an antenna structure that is a live radio frequency 
conductor. They chose the word “radiating” as a quali- 
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fying property for both a receiving and a transmitting an¬ 
tenna as that phenomena does not occur in an electrically 
dead mechanical support. 

The word “radiating” is not synonymous only with 
“transmitting” as urged at page 21 of Appellees’ brief. 
“Radiating” is applied to both receiving and transmitting 
antennas and is not restricted to the latter. Appellants 
used the term “communication system” in their specifi¬ 
cation to include both transmitting and receiving both of 
which envolve a radiating element. 

When the claim which is now claim 1 in suit was amended 
to qualify the antenna element as radiating, it distinguished 
the invention from the electrically dead, mechanical sup¬ 
ports of the Raes, Damin and German patent. W 7 hen the 
claim which is now claim 2 in suit was amended by inserting 
the words “conductive radiating”, Appellants further clari¬ 
fied their invention by asserting that the live element be 
electrically conductive. The word “conductive” further 
brings out the point of the importance of having the vari¬ 
ous sections properly connected together electrically in any 
position and the individual sections so constructed as to 
make them conductive of radio frequency current. Appel¬ 
lants are entitled to their broad claim 1 as well as the more 
restricted claim 2. 

The effort to expand the disclosure of Hammond as set 
forth at page 29 of Appellees’ brief avails Appellee nothing 
in view of the complete failure of Hammond to disclose 
the means extending axially through the telescopic sections 
for controlling the projection or collapse of the sections 
with respect to each other for correspondingly controlling 
the effective capacity of the antenna element. It is this 
control that is widely publicized by Appellees in PI. Ex. 
17 where it is stated: 

1 “RADIART’S SENSATIONAL NEW WIND-UP 
AERIAL now’ offers fool-proof operation of the aerial 
from inside the car. There is nothing to adjust out¬ 
ride, because ALL sections are raised or low’ed by the 
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convenient Wind-up knob. Up or down, you can stop 
at the exact height desired for peak reception, or to 
clear obstructions overhead.” 

Appellants did not give up anything in the Patent Office 
as stated at page 29 of Appellees’ brief, but distinguished 
the invention from electrically dead mechanical supports 
for antennas that were in the domain of the proir art. Ac¬ 
cordingly, the citations referred to at pages 30 and 31 of 
Appellees’ brief are not applicable to the facts of this case. 

APPELLANTS HAVE CONTRIBUTED AN IMPOR¬ 
TANT INVENTION TO THE ART. 

At page 31 of Appellees’ brief attack is made upon the 
question of invention involved in claims 1 and 2. The in¬ 
ventors were attached to the staff of the United States 
Naval Research Laboratory, Washington, D. C., at the 
time of making the invention involved herein and the rec¬ 
ord shows that the application for patent was filed through 
official channels and prosecuted by attorneys for the Navy 
Department. The United States Government has a license 
to use this invention without royalty (Appellants’ App. 25) 
under circumstances similar to those in the decision by the 
Supreme Court of the United States in the case of United 
States v. Dubilier Condenser Corp., 289 U. S. 178. The joint in¬ 
ventor, Louis A. Gebhard, testified that the antenna system as 
set forth in claims 1 and 2 of the patent was built and actually 
used for both transmission and reception on ships of the 
United States Navy (Appellants’ App. 24; Appellees’ App. 
30). The joint inventor, Raymond B. Meyer, testified that 
adjustable antenna systems of the patent were used for 
both transmission and reception in the United States Navy 
(Appellants’ App. 26). It is accordingly submitted that Ap¬ 
pellees’ effort to belittle the results of Appellants’ inven¬ 
tion is not consistent with the evidence. At the time of the 
trial in this case, both inventors occupied important posi¬ 
tions in the Naval Research Laboratory and both were 
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bound by oaths of secrecy and allegiance to the United 
States and were not free to explain applications of the in¬ 
vention by the Government as a licensee. 

It is submitted that Apx>ellees are unduly critical of Ap¬ 
pellants’ contribution to the art in the light of such de¬ 
cisions by the Supreme Court of the United States as repre¬ 
sented by Diamond Rubber Co. v. Consolidated Tire Co., 
220 U. S. 428, 434, 435, in which the Court held: 

“The tire has utility, a utility that has secured an al¬ 
most universal acceptance and employment of it, as 
will subsequently appear. It was certainly not an ex¬ 
act repetition of the prior art. It attained an end not 
attained by anything in the prior art, and has been ac¬ 
cepted as the termination of struggle for a completely 
successful tire. It possesses such amount of change 
from the prior art as to have received the approval of 
! the Patent Office, and is entitled to the presumption of 
invention which attaches to a patent. Its simplicity 
should not blind us as to its character. Many things, 
and the patent law abounds in illustrations, seem ob¬ 
vious after they have been done, and, ‘in the light of 
the accomplished result,’ it is often a matter of wonder 
how they so long ‘eluded the search of the discoverer 
and set at defiance the speculations of inventive gen¬ 
ius.’ Pearl v. Ocean Mills, 11 Off. Gaz. 2. Knowl- 
' edge after the event is always easy, and problems once 
solved present no difficulties, indeed, may be repre¬ 
sented as never having had any, and expert witnesses 
may be brought forward to show that the new thing 
which seemed to have eluded the search of the world 
was always ready at hand and easy to be seen by a 
merely skillful attention. But the law has other tests 
of the invention than subtle conjectures of what might 
have been seen and yet was not. It regards a change 
as evidence of novelty, the acceptance and utility of 
1 change as a further evidence, even as demonstration.” 

There can be no doubt that Appellees recognized the util¬ 
ity of Appellant’s invention in their acceptance and adop¬ 
tion of it in place of the earlier structures at their command 
through the possession of the radio antenna patents, supra 
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(pages 2; 18) giving definite evidence that Appellees rec¬ 
ognized the advantages of Appellants’ structure. In doing 
so AppellaSJ have admitted the existence of that novelty 
required for invention in this case. 

CONCLUSION. 

It is submitted that claims 1 and 2 of the patent in suit 
should be held valid and infringed. The decision of the Dis¬ 
trict Court should be reversed. An accounting for profits 
and damages with costs against Appellees should be or¬ 
dered. 

Louis A. Gebhard, 

Raymond B. Meyer. 

John B. Brady, 

Attorney for Appellants. 

Colorado Building, 

14th & G Streets, N. W., 
Washington, D. C. 


